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HON'BLE SARAL SRIVASTAVA, J.
HON'BLE SUDHANSHU CHAUHAN, J.
(Delivered by Hon’ble Saral Srivastava,J)

1. Heard Sri Ashish Singh, learned Senior Advocate assisted by Ms.
Manjari Singh, learned counsel for the petitioner, Sri Shashi Nandan,
learned Senior Advocate assisted by Sri Tejasvi Mishra, learned counsel
for respondent no.2 and Sri Shivam Yadav, learned counsel for

respondent no.3 appearing in Writ C No.21821 of 2025.

2. Heard Sri Sanjeev Singh, learned Senior Counsel assisted by Sri
Priyansh, learned counsel for the petitioner and Sri M.C. Chaturvedi,
learned Additional Advocate General assisted by Sri Mahesh Narain
Singh, learned counsel for GDA appearing in Writ-C No.68187 of 2015.

3. These two connected petitions involve common question,

therefore, they are being decided by this common judgement.

4. We have summoned the original record of Ghaziabad

Development Authority for our perusal.

5. For convenience, facts are being delineated from Writ-C No.21821
of 2025. However, if necessary, the facts stated in the connected Writ-C
No.68187 of 2015 shall be referred to at an appropriate place in the

judgement.

6. The petitioner in the present writ petition have approached this

Court with the following prayer:-

‘1. Issue a writ, order or direction in the nature of certiorari quashing

the compounding order dated 18.12.2024.

1. Issue a writ, order or direction in the nature of mandamus
directing the respondent no.2 to issue any more approvals to the
original sanctioned map without taking consent from apartment

owners as provided under the U.P. Apartment Act, 2010.

111. Any other or further relief which the Court may deem fit and

proper under facts and circumstances of the case.

1v. Award the cost of the writ petition.”

IBC Laws | www.ibclaw.in



Case Citation: (2026) ibclaw.in 6574 HC

WRIC No. - 21821 of 2025

7. The facts, in brief, are that the petitioners are the owners and
residents of apartment situated at Gulmohar Greens Residential Society,
situated at 95, Katori Mill, Mohan Nagar, Sahibabad, District Ghaziabad

(hereinafter referred to as ‘Apartment’).

8. The record also reveals that M/s S.V.P. Builders India Limited-
respondent no.3, a Company incorporated under the Companies Act,
2013 is the partner and general power of attorney of M/s Friends Land
Developers Private Limited, a partnership firm (hereinafter referred to as
the 'Promoter'), which had applied for sanction of map for establishing a
Group Housing Scheme in respect of land comprised in Khasra Nos. 955
to 960, 1010, 1011, 1014, 1015, 1017 to 1051 situated in Village
Karheda, District Ghaziabad i.e. 95 Katori Mill, Mohan Nagar,
Sahibabad, District Ghaziabad. Under the said Group Housing Scheme,
the Promoter had proposed to construct 34 towers having a total number
of 904 units/flats. As would be evident from the records the sale deed of
the flats so constructed has been executed in favour of the purchasers by
M/s S.V.P. Builders India Limited-respondent no.3 on behalf of

Promoter.

9. It is stated that the map was sanctioned on 29.05.2006. As per the
sanctioned map dated 29.05.2006, the details of each Tower is

reproduced herein-below:-

SIL No.| Tower Specification
1 T-1 B+G+8
2. 12 B+G+8
3. 1-3 B+G+7
4. -4 B+G+7
3. -5 B+G+7
6. -6 B+G+7
7. -7 B+G+7
8. T-8 B+G+7
9 T-9 B+G+7
10. T-10 B+G+7
11. 1-11 B+G+7
12. 1-12 B+G+7
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13. 1-13 B+G+7
14. 1-14 B+G+7
15. 1-15 B+G+7
16. 1-16 B+G+7
17. 1-17 B+G+5
18. 1-18 B+G+7
19. 1-19 B+G+7
20. 1-20 B+G+7
21. 1-21 B+G+7
22, 1-22 B+G+7
23. 1-23 B+G+6
24, 1-24 B+G+6
25. 1-25 B+G+6
26. 1-26 B+G+6
27. 1-27 B+G+6
28. 1-28 B+G+6
29. 1-29 B+G+6
30. 1-30 B+G+6
31. 1-31 B+G+6
32. 1-32 B+G+6
33. 1-33 B+G+6
34. 1-34 B+G+6

10. It appears that an objection was raised about the title and
ownership of Khasra No0s.955 to 960, 1010, 1011, 1014, 1015, 1017 to
1051 by the officers of Air Force at Hindon Air Base due to which the
map was cancelled on 03.07.2010.

11. The record further reveals that before cancellation of map, the
Promoter had already constructed 720 units in terms of original layout
plan dated 29.05.2006 out of 904 sanctioned dwelling units. It appears
that the Promoter submitted the first compounding map with 374
additional dwelling units as 720 units were already constructed before
cancellation of original map. The total number of dwelling units which

the Promoter applied by way of first compounding map was 1094 units.

12.  The first compounding map was sanctioned on 15.11.2011 by

which 720 pre-existing dwelling units were compounded against 904
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dwelling units, which was sanctioned by way of original map dated

29.05.2006.

13. By the first compounding map, 374 new proposed units were also
sanctioned. The details of Towers containing 720 constructed units till
cancellation of sanctioned layout plan dated 03.07.2010 as per note sheet
appearing on page-56 of original record annexed as Annexure-5 to the

counter affidavit are being reproduced below:-

SI | Tower No. | Exist FAR Exist Level Units
No.
1. 1-2 6691.99 B+G+8 36
2. 1-3 6691.99 B+G+8 36
3. -4 5120.81 B+G+8 32
4. -5 5120.81 B+G+8 32
3. T-6 3265.91 B+G+8 36
6. 1-7 5265.91 B+G+8 36
7. -8 4062.00 B+G+8 36
8. 7-9 4062.00 B+G+8 36
9 1-10 4062.00 B+G+8 36
10. 1-11 4062.00 B+G+8 36
11. 1-12 4062.00 B+G+8 36
12 T-12A 4311.71 B+G+8 36
13. 1-14 4493.35 B+G+8 36
14. T-15 4493.35 B+G+8 36
15. 1-24 5156.92 B+G+8 36
16. 1-25 5156.92 B+G+8 36
17. 1-26 5156.92 B+G+8 36
18. 1-30 4931.37 B+G+8 32
19. 1-31 3019.04 B+G+8 36
20. 1-32 3019.04 B+G+8 36
21 1-33 530.07 B+G 4
22, 1-34 530.07 B+G 4
23. 1-35 530.07 B+G 4
24. | Community 39921 G+F -
100395.46 720

14. The Promoter has also deviated in the area and set-back and also

in mumty and machine room which is evident from the compounding
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calculation appearing on page-57 of the counter affidavit of
Development Authority for the purpose of granting approval to the first
compounding. The compounding calculation appearing on page 57 of the

counter affidavit is reproduced below:-

(feoafsat ua amasn)

MLGGRINGIC

1. Permissible but not sanctioned

FAR = 100395.46 m?
Basement = 31689.01 m?
Mumty & Machine Room = 7148.94 m?

Fire Stair = 3846.72 m?

Total area = 137080.13 m?
Penalty 137080.13 m? @ Rs.25 per m* = Rs.34,27,004.00-(A)
2. Area in Set Backs.

a. For Basement Tower 2 & 3 = 206.06 m?

Penalty 206.06 m? @ 18000/2

Rs. 1854540.00-(B)

b. For Ground Floor Tower 2 & 3 = 314.50 m?
Between Tower 12 & 12A = 22.10 m?
Between Tower 12A & 14 = 27.76 m?

= 364.36 m?

Penalty 364.36 m? @ 18000

Rs. 6558480.00-©

3. Extra Covered in Balcony

Tower2 &3 111.76x2 = 223.52 m?
Tower4 &5 75.32x2 = 150.64 m?
Tower6 & 7 81.32x2 = 162.64 m?
Tower§to 12 80.42x 5 = 402.10 m?
Tower 12A 79.96 x 1 = 79.96 m?

Tower 14 & 15 145.70x2 = 291.40 m?
Tower 24, 25, 26 64.88 x 3 = 194.64 m?
Tower 30 4832x 1 = 48.32 m?
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Tower 31 & 32 4832x2

Tower 33,34 &35 4.16x3

Penalty = 1662.18 m? @ 200 per m?

FAMATeD = A+B+C+D

ST h 906 Ecs
TEdTfad 906 Ecs*

WRIC No. - 21821 of 2025
96.48 m?

1248 m*

1662.18 m?

332436.00-(D)

Rs.1,21,72,460.00

15. The aforesaid note sheet contains a calculation for the purpose of

compounding. It is evident from the aforesaid note sheet that the

Promoter has made deviation in basement, mumty and machine room, in

basement and ground floor of Tower nos.2 & 3. He had also made

deviation in extending the balconies of flats shown at point no.3.

16.  Under the first compounding, the details of proposed additional

towers appearing on page-63, part of Annexure-5 to the counter affidavit

of GDA are given below:-
"y difad
*.4°. | eER / fAeRor ke
1 TR 16 T 17 (G+8) 7259.17 T,
2 | @R 18 (G+8) 3327.58 T,
3 | eaR 19 (G+8) 3327.58 g,
4 | 2R 27 (G+3) 2445 .24 i,
5 | 2R 28 (G+6 T G+7) 4594.16 Tt
6 | cER 29 (G+3) 2445 .24 T,
7 | @@33(1to8) 4168.48 aafd,
8 | em@R34(11t038) 2664.302 aafH.
9 |em@rR35(1to8) 4168.48 Tafe,
10 | TR 01 S=difFa=e 2ifg (G) 405.00 afet.
11 | etk 36 9 37 (G+3) 3230.07 T,
12 | @R 38 39 (G+4) 4035.89 aufd,
e 42071.266 i,

17. The aforesaid deviation, addition and construction of additional

towers have been approved by the first compounding on 15.11.2011.
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18.  After the first compounding, the Promoter made deviations from
first compounding map. He, therefore, submitted another application for
compounding which was allowed on 13.01.2015. The details of Towers

of second compounding are given below:-

SI.No. Tower Specification Status

1. 1-1 Convenient Shops Proposed

2. 1-2 B+G+8 Already Compounded

3. -3 B+G+8 Already Compounded

4, T4 B+G+6+PH (7" & 8") | Already Compounded

5. -5 B+G+6+PH (7" & 8") | Already Compounded

6. 16 B+G+8 Already Compounded

7. 1-7 B+G+S8 Already Compounded

8. -8 B+G+8 Already Compounded

9. 1-9 B+G+8 Already Compounded

10. 1710 B+G+8 Already Compounded

11. 1-11 B+G+8 Already Compounded

12 112 B+G+8 Already Compounded

13. T-12A B+G+8 Already Compounded

14. 1-14 B+G+8 Already Compounded

15. T-15 B+G+8 Already Compounded

16. 1-16 G+8 Existing

17. =17 G+§ Existing

18. =18 G+§ Existing

19. 1-19 G+8 Existing

20. 1-24 B+G+8 Already Compounded

21. 1-25 B+G+8 Already Compounded

22, 1-26 B+G+8 Already Compounded
(Existing)

23. 1-27 Under Construction -

24, 1-28 Under Construction -

25. 1-30 B+G+6+PH (7" & §") Already Compounded

26. 1-31 B+G+8 Already Compounded

27. 1-32 B+G+8 Already Compounded

28. 1-33 B+G+10 For Compounding
(Existing)

29. 1-34 B+G+10 For Compounding
(Existing)

30. 135 B+G+10 For Compounding
(Existing)
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31 1-36 B+G+3 Proposed
32. 1-37 B+G+3 Proposed
33. 1-38 B+G+4 Proposed
34. 1-39 B+G+4 Proposed

19. The Promoter again made deviation in the second compounding
map. Accordingly, he submitted an application for third compounding
which was allowed by the respondents on 18.12.2024. The details of

blocks/flats are being reproduced below:-

SI No. Tower Specification Status
2. -2 B+G+8 Already Compounded
3. -3 B+G+8 Already Compounded
4. T4 B+G+6+PH (7" & §") Already Compounded
5. -5 B+G+6+PH (7" & §") Already Compounded
6. -6 B+G+8 Already Compounded
7. 1-7 B+G+8 Already Compounded
8. -8 B+G+S8 Already Compounded
9. 1-9 B+G+8 Already Compounded
10. 1-10 B+G+8 Already Compounded
11. T-11 B+G+8 Already Compounded
12 1-12 B+G+8 Already Compounded
13. T-12A B+G+8 Already Compounded
14. 1-14 B+G+8 Already Compounded
15. 1-15 B+G+8 Already Compounded
16. 116 G+10 (Existing) G+8 Already
Compounded
17 1-17 G+10 (Existing) G+8 Already
Compounded
18. 118 G+10 (Existing) G+8 Already
Compounded
19. 1-19 G+10 (Existing) G+8 Already
Compounded
20. 1-24 B+G+8 Already Compounded
21. 1-25 B+G+8 Already Compounded
22. 1-26 B+G+8 (Existing) Already Compounded
23. 127 B+G+4 Existing
24, 128 B+G+4 Existing
25. 1-30 B+G+6+PH (7" & §") Already Compounded
2e. 1-31 B+G+8 Already Compounded
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27. 1-32 B+G+8 Already Compounded
33. 1-33 B+G+10 (Existing) Already Compounded
34. 1-34 B+G+10 (Existing) Already Compounded
35. 1-35 B+G+10 (Existing) Already Compounded

20. The State of U.P. enacted Uttar Pradesh Apartment (Promotion of
Construction, Ownership and Maintenance) Act, 2010 (hereinafter
referred to as ‘Act, 2010’) and Uttar Pradesh Apartment (Promotion of
Construction, Ownership and Maintenance) Rules, 2011 (hereinafter

referred to as ‘Rules, 2011°) were framed on 19.11.2011.

21.  Under the Rule 2 (c) of the Rules, 2011, the Vice Chairman,
Ghaziabad Development Authority in whose development area the
building is situated is the ‘Competent Authority’. Hence, in the present
case, the Vice Chairman, Ghaziabad Development Authority is the
Competent Authority under the Act, 2010.

22. The object of the Act, 2010 is to provide for ownership of an
individual apartment in a building of an undivided interest in the
common areas and facility appurtenant to such apartment and to make
such apartment and interest heritable, transferable and for matters
connected therewith. Thus, the preliminary object of the Act, 2010 is to

protect and preserve the interests and rights of the apartment owners.

23. The grievance of the petitioners is that the Promoter while getting
the map compounded time and again violated Section 5 (3) (a) of the
Act, 2010, as no consent was taken from the petitioners before

submitting the map for compounding on all occasions.

24.  According to the petitioners, the object of promulgation of Act,
2010 is to make sure that the rights of apartment owners are protected
and they are not harassed by the Promoter and interest of individual
apartment owner is protected and guarded against the Promoter as he is

in a dominant position.

25. The petitioners have stated in the writ petition that the Promoter

has violated the provisions of Act 2010, but the Competent Authority
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namely, Vice Chairman, Ghaziabad, who is entrusted with the duty to
ensure the compliance of the Act, 2010 did not take any step to enforce

the provisions of the Act, 2010.

26. It is also the further case of the petitioners that the provisions of
Act, 2010 and Uttar Pradesh Urban Planning and Development Act,
1973 (hereinafter referred to as the ‘Act,1973’) and the Compounding
Rules have been violated with impunity inasmuch as respondent no.2 has
compounded those offences which could not have been compounded

under the Rules.

27. Itis pleaded in the writ petition by the petitioners that Promoter
has included the Air Force land in his plot while calculating permissible
FAR and ground coverage and the respondent no.2 without verifying the
title of the Promoter over the entire land has approved the compounding.
The FAR compounded in third compounding is in excess of permissible

FAR area which is impermissible under the law.

28. The case of respondent no. 2 is that total dwelling units which
were permissible in terms of Building Bye-laws was 1603, therefore,
compounding has been done within the sanctioned limit being that of

1094 dwelling units by way of first compounding map dated 15.11.2011.

29. It is stated that the Promoter's application for third compounding
was within the permissible FAR. Accordingly, the same was

compounded in terms of the Building Bye-laws.

30. Respondent No.2 states that the consent in terms of Section 5 (3)
(a) of the Act, 2010 is applicable only when Promoter seeks changes in
the original layout plan i.e. if the Promoter intends to increase sanctioned
limit of dwelling units, then in such case, the consent is required.
However, if there is no change in the original layout plan, then there is
no application of Section 5(3) (a) of the Act, 2010 as is in the present
case, the compounding has been done within the sanctioned limit of

1094 units sanctioned on 15.11.2011 by way of first compounding.

31. The Promoter has also filed an affidavit raising preliminary

objection in respect to maintainability of writ petition on the ground that
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individual flat owners may maintain a writ petition only where Residents

Welfare Association is not in existence.

32. It is stated that in the present case, Gulmohar Greens Residents
Welfare Association (GGRWA) is in existence and has approached this
Court by instituting a Writ-C No.68187 of 2015, therefore, the present

writ petition on behalf of individual flat owners is not maintainable.

33.  Further, it is the case of the Promoter that the petitioners
purchased their respective flats long after layout came to be sanctioned
on 15.11.2011. The registered sale deed of petitioner no.1 is dated
07.09.2012, which is subsequent to the date of sanction of layout on
15.11.2011. Accordingly, it is pleaded that as the petitioners purchased
their respective flats with full knowledge and notice of the sanctioned
layout plan, therefore, the petitioners are estopped by their conduct in

complaining about the layout.

34. It is pleaded that the writ petition of the petitioners is barred by
delay and laches inasmuch as the petitioners seek to reopen the first
layout compounded map dated 15.11.2011 and second compounded map
dated 13.01.2015, which are sought to be assailed after lapse of nearly
14 years & 10 years respectively.

35. It 1s also stated that allegation of petitioners that the Promoter
wrongly included Air Force Land (Khasra no.1034 & 1035) while

computing the permissible FAR and ground coverage is incorrect.

36. The Promoter stated that the plot having an area of 87930 Sq.
meter is lawful holding of the Promoter being it’s private/freehold land

together with the land secured under the land exchange deed.

37. The Promoter also states that no consent contemplated under
Section 5 (3) (a) of the Act, 2010 is required in the present case. It is
further stated that the Promoter has applied for completion certificate,
and respondent no.2 did not intimate the rejection of completion
certificate, therefore, the completion certificate shall be deemed to have

been issued by the Authority.
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38. It has also been pleaded that Rule 2 (1) (h) (iv) of Uttar Pradesh
Real Estate (Regulation and Development) Rules, 2016 (hereinafter
referred to as the ‘Rules, 2016°) provides that the project in which the
development work has been completed and in respect of which an
application for completion certificate has been made to the Competent

Authority need not be registered under the Rules, 2016.

39. It is stated that in view of Section 15A (1) of the Act, 1973 and in
terms of scheme of Section 4 (5) of the Act, 2010, the completion
certificate applied for by the Promoter having remained undecided far
beyond the stipulated period stood deemed to have been issued, and the
Promoter bonafidely and legitimately proceeded on the footing that the

completion certificate stood deemed to have been granted in his favour.

40. Challenging the third compounding map, Sri Ashish Singh,
learned Senior Counsel for the petitioners has contended that it is amply
clear from the record that respondent Nos.2 & the Promoter are hands in
glove with each other. It is submitted that multiple compounding of
layout plan/map by respondent no.2 has been done to benefit the
Promoter which is against the express mandate and object of the Act,

2010.

41. It is contended that Section 5(3)(a) of the Act, 2010 mandates that
the Promoter cannot change the original layout plan or get the map
compounded multiple times without taking prior written consent from all
the apartment owners. Accordingly, it is urged that in the instant case,
Promoter has deviated from the original layout plan multiple times
without taking written consent of all the apartment owners, therefore, the
compounding of map without complying with the mandate of Section

5(3)(a) of the Act, 2010 is impermissible and illegal.

42. The contention of the petitioners is that the collusion of
respondent no.2 with the Promoter is evident from the fact that
respondent no.2 is the competent authority to enforce the provisions of
the Act, 2010 and has been entrusted with wide powers to take action

against the offences committed under Sections 25 & 26 of the Act,
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2010, but respondent no.2 did not take any punitive action against the

Promoter for deliberately violating the provisions of the Act, 2010.

43. It is urged that in the present case, the Promoter has violated the
provisions of Section 5 (3) (a) of the Act, 2010 which requires consent
from all the apartment owners in case of change in the layout plan, and
has also violated Section 4 (5) of the Act, 2010 which cast a duty upon
the Promoter to obtain a completion certificate from the prescribed
sanctioning authority concerned as per the Building Bye-laws, and only
after that, the Promoter can transfer flats, but in the instant case, the
Promoter has transferred the flats without complying with the
requirement of obtaining completion certificate envisaged under Section

4 (5) of the Act, 2010.

44. It is submitted that multiple compounding of map is not permitted
under the Compounding Bye-laws. It is submitted that deviation from
map is an offence under Section 32 of the Act, 1973, which provides for
composition of offences. It is also urged that the Authority is not
empowered to compound the offences committed under the Act, 1973
multiple times under the aforesaid section, thereby, allowing the

illegality to perpetuate.

45. In other words, it is contended that multiple compounding of
offenses is not permitted under Section 32 of the Act, 1973 and the
Compounding Bye-laws framed under Section 57 (bb) of the Act, 1973,
therefore, the sanction of third compounding is per se illegal and without

jurisdiction.

46. It is also submitted that the compounding of map has been done in
violation of Compounding Bye-laws, 2009 inasmuch as the
uncompoundable offences under the Compounding Bye-laws has been
compounded by respondent no.2. It is also submitted that FAR has been
calculated by including the land owned by Indian Air Force, and if the
total area of Khasra nos.1034 & 1035, which comes to 2720 Sq. meters,
owned by Indian Air Force (Hindon) is excluded for the purpose of
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calculating FAR, the FAR compounded in third compounding is in

excess of permissible FAR area, which is impermissible under law.

47.  Sri Sanjeev Singh, learned Senior Counsel appearing in Writ-C
No.68187 of 2015 has contended that Promoter has sold the common
areas alongwith the ground floor flats, which is in complete violation of
Section 4 (5) of the Act, 2010. He further contends that the present case
is governed by the bye-laws of 1997, which does not provide for any

relaxation in permit.

48.  Per contra, Sri Shashi Nandan, learned Senior Counsel appearing
for the respondents has contended that the writ petition on behalf of
individual apartment owner is not maintainable since there exists an
association, namely, Gulmohar Greens Residents Welfare Association
(GGRWA). Thus, he submits that the writ petition is not maintainable on
behalf of the petitioners and is liable to be dismissed on the ground of

their locus standi to prefer the present writ petition.

49. He further submits that under the approved original layout plan
dated 29.05.2006, 34 Towers having 904 dwelling units and one
Community Centre was sanctioned. However, the map was cancelled on
03.07.2010. It is submitted that 720 units were constructed by Promoter
till the date of cancellation of map. He contends that the reason for
cancellation of map was the title dispute between the Promoter and the

land owners.

50. He submits that after the title dispute was resolved, the Promoter
submitted an application for fresh sanction of 374 units and for
compounding of already constructed 720 units. He contends that 720
units were constructed under a valid sanctioned map as the aforesaid
units have been constructed before cancellation of original layout map
dated 29.05.2006. Thus, it is contended that 720 units cannot be termed
as ‘unauthorized construction’ as having been constructed under a

sanctioned layout plan.

51. He submits that after cancellation of original layout plan, no

further construction could be raised by the Promoter, and in the instant
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case, after cancellation of original layout plan, the Promoter did not raise
any further construction. He further submits that as there is no violation
of Building Bye-laws, therefore, construction of 720 units is valid
construction under the sanctioned plan, therefore, the compounding of

said units has been rightly done by the respondent no. 2.

52. He further submits that as per available FAR, the Promoter could
construct 374 additional units, therefore, there is no illegality in the
sanction of first compounding dated 15.11.2011 granting permission to

the Promoter to construct 374 fresh units.

53. It is also urged that since there were certain deviations which were
compoundable, therefore, the Promoter submitted second compounding
map, and the Authority did not commit any illegality in issuing the
second compounding map as it was permissible because of the

availability of required FAR.

54. He further contends that the total number of sanctioned units
under the first compounding map was 1094, which number was not
changed nor there was any alteration in layout plan, therefore, the
respondent No.2 has acted within the framework of law in approving and

sanctioning the second compounding map.

55. He contends that it is evident from the prayer in the writ petition
that the petitioner has not prayed for quashing of first and second
compounding map, and in the absence of any specific prayer in this
regard, this Court cannot grant the relief of cancellation of first and

second compounding map.

56.  As far as the third compounding dated 18.12.2024 is concerned, it
1s evident that only two flats have been added in the earlier sanctioned
1094 flats, which is permissible as per the available FAR to the
Promoter, therefore, there is no illegality committed by the respondent

no.2 in sanctioning the third compounding map.

57. He further contends that the law does not prohibit multiple
compounding, and therefore, the Authority has not committed any error

in sanctioning the third compounding map.
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58. It is vehemently contended that as per available FAR, the
Promoter could construct 1603 units whereas the Promoter had sought
approval to construct only 1096 units, and as such, there is neither any
reduction in the common area of apartment owners nor in the common
facility, therefore, provision of Section 5(3)(a) of the Act, 2010 is not

attracted in the instant case.

59. He further urges that so far as Regulation 3.2.10 of the
Compounding Bye-laws, 2009 relied upon by the learned counsel for the
petitioners to contend that addition of two floors in Tower Nos.16, 17, 18
& 19 is not compoundable is concerned, it is not applicable in cases of
Group Housing Scheme inasmuch as the said Regulation will apply only
in respect of plotted developments. Thus, it is contended that there is no

illegality in raising additional two floors in the aforesaid towers.

60. Shri Shivam Yadav, Advocate, in addition to the aforesaid
submissions of learned Senior Counsel for the respondent-Authority has
contended that it is evident from the stay order granted by this Court that
the petitioners have obtained stay order from this Court by placing

incorrect facts.

61. He further contends that there is no pleading in the writ petition
regarding the first and second compounding map. Further, no objection
has been raised by any residents of Tower nos.16, 17, 18 and 19, and
addition of two floors in the said towers did not prejudice any right of
the petitioners. Therefore, writ petition on behalf of petitioners is

misconceived and does not warrant any interference by this Court.

62.  Further reliance is placed upon Regulations 2 (21), 5, 10, 13 & 15
of The Ghaziabad Development Authority Area Building Regulations,
2002 (hereinafter referred to as ‘Regulations, 2002’) to contend that
Regulations, 2002 permits the additions/alterations in the sanctioned

plan.

63. Itis also urged by him that additions/alterations in the plan can be

done by the Promoter as many times as the need be, inasmuch as
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Regulation, 2002 does not prohibit the alterations/additions in building

plan to only a limited number of times.

64. Accordingly, he submits that if the Regulation, 2002 permits the
alterations/additions in the layout plan any number of times, the
Promoter can make alterations/additions in the plan and get it

compounded as many times as required according to need.

65. Hence, it is submitted that the multiple compounding of map is
permissible under law, and since the alterations in the map had been
made within the permissible limit of FAR, therefore, respondent no.2 has

not committed any illegality in sanctioning the third compounding map.

66. We have considered the rival submissions advanced by the learned
counsel for the respective parties and perused the records of writ petition

and original record of respondent no.2.

67. Coming to the preliminary objection raised by the learned counsel
for the respondents with regard to /ocus standi of the petitioners to prefer
the present writ petition being individual flat owners, we may record that
respondents do not dispute that petitioners are the owners of flats in the

Gulmohar Greens Residential Society.

68. The petitioners have come up with a case that Promoter has not
taken their written consent as required under Section 5(3)(a) of the Act
2010, and since the change in layout by the Promoter and getting the
same compounded has resulted in reduction in the common area and
common facility of the petitioners, and has also resulted in reduction of
undivided interest in the land underneath the towers which is their vested
right under the condition no.3 of the sale deed, therefore, in our opinion,
they are aggrieved persons as their individual right vested in them by

virtue of Section 5 (3)(a) of the Act 2010 has been violated.

69. The Apex Court in the case of Jashbhai Motibhai Desai Vs.
Roshan Kumar, Haji Bashir Ahmed (1976) 1 SCC 671 has eloquently
explained ‘when a person has a /locus standi to invoke extra ordinary
jurisdiction under Article 226 of the Constitution of India’. Paragraph

n0.34 of the said judgement is being reproduced below:-
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“34. This Court has laid down in a number of decisions that in order
to have the locus standi to invoke the extraordinary jurisdiction under
Article 226, an applicant should ordinarily be one who has a personal
or individual right in the subject matter of the application, though in
the case of some of the writs like habeas corpus or quo warranto this

rule is relaxed or modified. In other words, as a general rule,

infringement of some legal right or prejudice to some legal interest

inhering in the petitioner is necessary to give him a locus standi in the
matter. (see State of Orissa v. Madan Gopal Rungta 1952 SCR 2§;
Calcutta Gas Co. v. State of W.B. AIR 1962 SC 1044, Ram
Umeshwari Suthoo v. Member, Board of Revenue, Orissa (1967) 1
SCA 413; Gadda Venkateshwara Rao v. Government of A.P AIR
1966 SC 828, State of Orissa v. Rajasaheb Chandanmall (1973) 3
SCC 739; Dr. Satyanarayana Sinha v. M/s. S. Lal & Co. (1973) 2
SCC 696.)”

70. In the case of A. Subash Babu Vs. State of A.P. and Another
reported in (2011) 7 SCC 616, the Apex Court has explained ‘aggrieved

person’ and has held as under:

“The expression ‘aggrieved person’ denotes an elastic and an elusive
concept. It cannot be confined within the bounds of a rigid, exact and
comprehensive definition. Its scope and meaning depends on diverse,
variable factors such as the content and intent of the statute of which
contravention is alleged, the specific circumstances of the case, the
nature and extent of the complainant'’s interest and the nature and

extent of the prejudice or injuries suffered by him.”

71.  The Apex Court in the case of H. Anjanappa and Others Vs. A.
Prabhakar and Others AIR 2025 SC 924 has also explained the

expression ‘person aggrieved’ and has held in paragraph no.35 as under:-

“35. The expression ‘person aggrieved’ does not include a person
who sufters from a psychological or an imaginary injury; a person
aggrieved must, therefore, necessarily be one, whose right or
interest has been adversely aftected or jeopardized (see : Shanti

Kumar R. Canji v. Home Insurance Co. of New York, (1974) 2
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SCC 387 and State of Rajasthan and Ors. v. Union of India and
Ors., (1977) 3 SCC 592).”

72.  In view of the aforesaid discussion, we do not find any substance
in the submission of learned counsel for the respondents regarding
maintainability of writ petition preferred by the petitioners. Therefore,
the judgement of Apex Court in the case of Supertech Limited Vs.
Emerald Court Owner Resident Welfare Association & Others (2021) 10
SCC 1 relied upon by the learned counsel for the respondents does not

come to aid to the respondents.

73.  Thus, we are of the view that petitioners have Jlocus standi to file

the present writ petition and their writ petition is maintainable.

74.  Now the first question which the Court proceeds to consider is
whether the multiple compoundings are permissible under the law; and
whether then respondent-Authority while compounding the first, second
and third compounding has strictly followed the necessary provisions

and rules in respect to compounding.

75. The original records indicate that the Promoter purchased 51
Khasras details of which are noted in the noting on the order sheet of the
original record and submitted a layout plan for constructing a Group
Housing. The noting of the Assistant Engineer (4-3fsi< 31J0) dated 26-
11-2005 1is being reproduced below:-
“HaTIh NI (3-315iA)
3Ych IFd TIhIT 3ATeeT fadien 18.77.05 & U H 37T I g b
IO thed oy SqeTud gRT IS UTH heasl, URIHT di-l, dgdtel g fSer
mfSrarsTe & @ERT TR 955, 956, 957, 958, 959, 960, 1017, 1018,

1019, 1020, 1021, 1022, 1023, 1024, 1025, 1026, 1027, 1028,

1029,1030, 1031, 1032, 1033, 1034, 1035, 1036, 1037, 1038, 1039,

1040, 1041, 1042, 1043, 1044, 1045, 1046, 1048, 1049, 1050, 1051,

1052, 1053, 1054, 1055, 1056, 1057, 1058, 1059, 1060, 1061 ot
W ARRME 51 &l 25.926 Tehg YA W AHRIS Wihid aride fham
SWRIGd  UTH higel & IH TR BT 3o 7t dep miorameTg faera
TTAIeRROT gIRT &Y el 7T 21
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Wi e e | uredf el gRT the @Al a¥14712-1417 wEcAT hl
S T g1 3 B & IWied o PpeA571 TR TFRH Ihal 8.7330
SRR W 2Iel onsd A st faffies grr g1 e i awd @1 9m
sifchd g1 ureff roit gRT ST <t SRl SIRee St 8 Sy A threg
dvsy sdauy sft orge T g off Sto It o W ARt 58 Sfodio s,
MISATEIE {3 A hodlo-14 iR MISTSTg &l A 1T 42.930
Qehs WR FdRR shdl 3ifchd g1 9-3UA, IUAAAT Td STaederr & w4
3T HioTodto SIHRT & UTd <l ST Fifedd 8 | 39 42.930 Tehs YfH H
T 25.926 T YA R AT Wepfd 8g U fhe T g1 1w srfargt
&q 3 dar dfva 81"

76. The aforesaid noting reveals that Promoter in support of his title
submitted Khatauni of Fasli year 1412-1417 and photocopy of sale
deeds. It further reveals that name of Tata Oil Mills Company Limited

was recorded in respect of aforesaid 51 Kharas.

77.  The note sheet dated 29.05.2006 submitted by the C.A.T.P., Chief
Engineer and Secretary of Ghaziabad Development Authority to the Vice
Chairman records that for the purpose of calculation of FAR, total plot
area of all Khasras referred in the note sheet dated 26.11.2005 had been
taken. Relevant extract of the note sheet is being reproduced below:-
AT UTH hegsl, @il TMiorarsTe o TERI H0 955, 956,957,958, 959,960,
1010, 1011,1014,1015,1017-1054, 1056-1061 & ¥-HFT W Y&l AGH Ggd
AUS Saeiud gRI UIe-R St 3rdel T Td sft Icher Wi gRIT AT J9 BT
AT UdTe THATT chi Tieptd &q Uedd fehar 74T & fSieehl et - @l
PE B | U GERT TRR S TrGe H 9-3751H SN hl AT St U8 &7 1
3R 2 R sifchd g, Y sraciep-ia g1 oI IUR I9d @IRT TR Pl 3ot
3t T miSraTeTe fadra uTfdepur gRT A81 e AT 81 3o A H Y&l gRI
dgHieIaR (FeR) TMISIATETG bl Ui THT0T U3 Uedd fohar & f99dh srgar
GefHfa Jfy R @WIRT WO 1055 FI 0.0760 o A St BIgHR (ST UTH FHIS/ TR
I\ & i IifEd g1) A9 thesd <lUg Saeud ol WiiHa Seaifed & 9-
SUINT & Twe-e H STRAT (AT gHRT § o off WY g St o uarared! # g dw=n
4 W 3ifehd g fSrE QmEAIeY WEAT WLUA. 15/8-3-2006-14 Hg1/2005 foics
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21.4.2006 & ¥ | UFJd U0l H -3UdNT ulkad= &l sprfaret =1 fohd ST ot
3 WE &Y & IeolfEd 2

Tefdd e ot A (S R greg 7mh) miSiarEe R & &1 s gRT Uwqd
AARA # AR IR1E @ e ToR R ReF IR &t e areft A8 wR
f@Iq ags & gea Anf gq IS IRisfHT 8g Y Sisd gu uxda-T & Wi § I3
IR Fr Yt R 3ideed gRT HUAUE TUh.Q. 3R, I 71T 6 TE § aAr
3MAqeh gIRT 39 37 <hl AU U far mam & foh wifasy & 59 anf o fawar fman
SITaT & d WR gRT [Aiglesh Y RIMTIRT R §F SRR, 39 37191 I A9y I
UATGel! R Hel g1 dieh MATT AT, IoTo ohf Ui THT0T 9 AFRS fArfa
g1 & gd U¥gd heAT g

31 SWITd shH A UEJd YU EIHAT AT & Tva-e U deh-ichl IR g 31

Total Plot Area = 87330 Sgm.
Area under Road Widening = 1042.47 Sgm.
Net Plot Area = 86287.53 Sqm.”

78.  Thereafter, the Vice Chairman approved the plan for construction
of 34 Towers on 29.05.2006. The details of each Tower sanctioned under
29.05.2006 layout plan have been given in paragraph no.9 of this

judgement.

79. The Promoter after obtaining sanction to layout plan started
raising construction. However, it transpires from the record that Group
Captain Sri B. Bhatanagar from Hindon Air Base by Letter No.
028303/S.200/1/WKS dated 02.02.2007 and Letter dated 14.06.2007
informed the Development Authority that Khasra nos.1034, 1035, 1051,
1054, 1058, 1060, 1061 and 1063 had been acquired by the Defence
Ministry and requested the Development Authority to stop construction
on the aforesaid Khasras and remove the construction existing on the

aforesaid Khasras.
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80. In view of the aforesaid objection, Assistant Engineer submitted a
noting to the City Planner requesting for taking actions as stated in the

said noting. Relevant extract of the noting is reproduced herein below:-

“IRted 9 W ¢ foh aduw= & U2RTd Ueheur IR At shrfarg! smafaid g -

1. IuUH fEred TR B &t A st fdarg o1 fFAearor fhar s smagas
& ¥ SURT &l fohelt oft TR i hrfarg! fohan S Sfad g srafd Stardes
fred R o @ e TRt & w@nfia & ey § fofa T8 gt S € aeaw
farfed ufy w ot gepr o1 Amfor et 7 fobar ST gen afe fAwfor erf faan
TR g oY 3Y dcehlel el fear S| fawed TR wid & Y-Eiii fddrg e dwere
¥ aroi faumT & off 3 v s sfaa g

2. fag dwr-1 & foharaem & SWRI=T qdUeH S=iRer A ek 6§
TRCT T FIHIhRUT URd heT BRI

3. fomg d@a 1 9 2 & MEARUT & A1Y-91Y & Sl G TR U5 AT ST 3fd
BT foh 9-3UANT uRad Yok ATEATGRN & A | U U0l H a1fad fhd
ST <Rl UTfaeT =g 8

HUT IWRIKITFIR 1Y T 1aene TR [AGISTeh AgId hl SR e
HE 11"

81. It transpires that thereafter, notice has been issued to the Promoter
seeking an explanation about the title dispute, but when the Promoter did
not respond to the notice, a noting addressed to Assistant Engineer was
prepared and forwarded by S.K. Tiwari, Junior Engineer, Mohd.
Naseem, Junior Engineer, Ghanshyam Verma, Junior Engineer,, N.K.
Chowdhary, Assistant Engineer asking for issuing an order for
cancellation of the map. The noting dated 22.06.2010 is being
reproduced herein below:-

“ggraeh fAg=r

PUAT UATdett & Atesfic hAih 40 T 471 IR UG ST hT STdctichT B

T hE | Iad IR feieh 29.07.10 & &y H U&T ot IUTeqS Hgled

GRT ShAST U3 0 338/HTo Tlo/10 fadieh 08.02.10 d ITHRE H0

548/A10%w0/10 &Ik 18.05.10 AT ST bl g1 I hH H U& gRI

faier 10.06.2010 % o1 G5 13T ST Ta-elt SRt fokam o, IRy
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Tl gRT 378 IS ft Hrfarel e it T8 81 59 We ¢ o uer gr
UehiUl hl 3198 U O fadtfred o Aafor qui o=t o1 g fosam s
8l &1 HUAT A St o¥o TR AT Ua foenm sifaifem dht amT 715 (
T ) & I=aid AR o=t g fAmfor ot et e & SMIasT Yad ST i
fad S & armasme gATeedt Ukgd 81"

82. It appears that thereafter layout plan dated 29.05.2006 was
cancelled on 03.07.2010. It further transpires from the record that the
building was sealed. However, according to respondent no. 2, thereafter,

an application was filed by the Promoter for compounding of map.

83.  According to respondents, till the date of cancellation of map, the
Promoter had constructed 720 dwelling units, whereas 904 dwelling
units were sanctioned. After the cancellation of map, according to
respondents, the Promoter submitted first compounding map with 374
additional dwelling units. Thus, total number of dwelling units as per the

first compounding plan was 1094 units.

84. We asked learned counsel for the respondent no.2 to show the
order of cancellation of map dated 03.07.2010. We also inquired from
him whether any legal remedy was availed by the Promoter against the
order of cancellation of map, and also as to whether the order of
cancellation of map was set aside or any permission was granted by the
competent authority to file fresh application, however, the learned
counsel for the respondents informed that the order of cancellation dated
03.07.2010 1s not traceable in the original record. He further informed
that record does not indicate that any remedy in law had been availed by

the Promoter against the cancellation order dated 03.07.2010.

85.  We also inquired from the counsel for the respondent- Authority to
place the application along with first compounding map submitted by the
Promoter before the Court to ascertain the prayer of the Promoter in the
said application. Learned counsel for the respondent no.2 informed that

any such application is also not available in the original record.
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86. We have also perused the original records and we also could not
find the order dated 03.07.2010 cancelling the map and the application
submitted by the Promoter along with first compounding map seeking
the compounding on record. However, the first compounding map was
sanctioned on 15.11.2011. In the first compounding map, number of

dwelling units was increased from 984 to 1094.

87.  The perusal of the first compounding map would indicate that the
Promoter has made substantial changes in the first compounding from

original layout.

88. The Development Authority in the counter affidavit has filed the
noting addressed to J.S(M)/CATP. The said noting reveals that the
Promoter had submitted ‘No Objection Certificate’ in respect to land in
dispute from UPSIDC, and thereafter, the total area of land was
increased from 87330.00 Sq. meter to 87930 Sq meter.

89.  Perusal of the said noting does not reveal that the Promoter has
also resolved the title dispute with the Indian Air Force. The relevant
extract of noting dated 02.11.2011 appearing on page-55, annexed as
Annexure-5 to the counter affidavit of Ghaziabad Development

Authority is reproduced herein-below:-

“THI E@US Pl AHAA gd # &A1 568/THA/GH/08 f&Aies 29.05.2006 g1
YU SF%d 87330.00 THIR Tg@Uey waAl 2g Wigd o1 g YFaifia
Traef} farq g1 & HRUT IuTene Haled & e fadish 03.07.2070 gR1 &
g Eiiepfa ARET <l ST et &1 U8l gRT R R fhd M srfdiepa fAAfor &
fI%g gad= ST gRT RFATIER So¥o TR IteiT g4 A sifdfaam 1973
<Y &RT 27 G 28 i shrdarg! gd # fadies 15.02.2070 @t &t Tt off ok sh|
H ugl gRI i el faare A sed g goulouHoadmgogtodo &
HHTATST eh 35 e dgdiel § Y U1 &hid g Y@US &5the187930.00
it Hier WR foRd R fAefor, garfaa FAmfor, w@fepfa ga amfRsmga fean man gl
YTt graet e fAeror g8 e 63 9 64 W SRS W@ g St
gfgd sractie-1ef Iuaed g1 gfch uel gRT gd Wipfd & ohd H Siifeies fAmfor &
forar ma & O s &g eiraed fohar T 81 dfes A R & o iRl
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HATUTeRT S SFAR TR T+ iehfd AT g2 70T hl ST 38T 81 SuTadTST
Td AT g glagre afgd o T QI Joeh hl IO AR ST
g1 foran S|

90. After the aforesaid noting, the compounding calculation has been

recorded.

91. Perusal of the first compounding map reveals that the Promoter
has made substantial change in the layout plan inasmuch as in the
original layout plan, the Promoter had obtained sanction in respect to 34
Towers having 904 dwelling units, whereas in the first compounding
layout plan, the Promoter has sought compounding of 720 apartments
constructed till cancellation of sanctioned plan on 03.07.2010 and

construction of additional 374 units.

92. In the first compounding layout, the Promoter has shown Tower
no.2 (B+G+8), Tower no.3 (B+G+8), Tower no.4 (B+G+8), Tower no.5
(B+G+8), Tower no.6 (B+G+8), Tower no.7 (B+G+8), Tower no.8
(B+G+8), Tower no.9 (B+G+8), Tower no.10 (B+G+8), Tower no.11
(B+G+8), Tower no.12 (B+G+8), Tower no.12A (B+G+8), Tower no.14
(B+G+8), Tower no.15 (B+G+8), Tower no.24 (B+G+8), Tower no.25
(B+G+8), Tower no.26 (B+G+8), Tower no.30 (B+G+8), Tower no.31
(B+G+8), Tower no.32 (B+G+8), Tower no.33 (B+G) & Tower no.34

(B+QG) as existing Towers.

93. He has also shown in the first compounding layout Tower no.16
(B+G+8), Tower no.17 (B+G+8), Tower no.18 (B+G+8), Tower no.19
(B+G+8), Tower no.27 (B+G+3), Tower no.28 (B+G+6), Tower no.29
(B+G+3), Tower no.33 (B+G+8) [B+G (existing)] , Tower no.34 (First to
+ 8 (proposed) [B+G (existing)], Tower no.35 (B+G+8) (proposed)
[B+G (existing)], Tower no.36 (B+G+3), Tower no.37 (B+G+3), Tower
no.38 (B+G+4), Tower no.39 (B+G+4) as proposed Towers for

construction.

94. It appears that after the first compounding, the Promoter in

addition to 720 units, could construct only 264 units and has made
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further deviation from the first compounding map which resulted into
the consumption of extra FAR with respect to areas such as balcony etc.
Therefore, the Promoter again submitted second compounding map in
which construction of two additional floors in Tower nos. 33, 34, 35
thereby raising the said towers from eight floors to ten floors have been
sought to be regularized by second compounding which was sanctioned

by second compounding on 13.01.2015.

95.  After the second compounding map, the Promoter could construct
total 984 units. The Promoter, thereafter, submitted a third compounding
map for compounding two additional floors (9" & 10™) in Tower nos.16,
17, 18 & 19 total 32 units, two additional Tower nos. 27 & 28 (G+4
each, 8 units per floor). According to respondents, after the third
compounding, total FAR consumed is 1,42,092.84 Sq. meter which is
less than permissible FAR 1,42,430.21 Sq. meter.

96. It appears that when the third compounding application was filed
by the Promoter, an objection was raised by the respondent no.2 that the
Promoter has not obtained ‘NOC’ from the Indian Air Force. In response
to the said objection, the Promoter had written letter dated 1/2.06.2021
to the respondent no.2, which was received by the respondent no.2 on
02.06.2021, wherein the Promoter has stated that the Air Force had taken
possession over the land over which the Indian Air Force has ownership.
Therefore, there is no need of ‘NOC’ from Indian Air Force Station for
the purpose of compounding of project. The letter dated 1/2.06.2021 is

being reproduced below:-

((TO

The Vice Chairman
Ghaziabad Development Authority
Ghaziabad, Uttar Pradesh, India

Subject: Regarding compounding of Gulmohur Greens project, 93,
Katori Mill, Mohan Nagar, Ghaziabad, Uttar Pradesh

Respected Madam,

We had applied for compounding of the project but due to an
observation from GDA authority that one NOC from the Hindon
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Alrforce station has not been obtained from us, therefore, due to which

the compounding has not been done by GDA.

In this regard, we wish to inform you that the land on which Hindon
Air Force Station has its ownership and possession, with the assistance
of district administration Ghaziabad, the Hindon Air Force Station has
taken the charge over the said land and now, there is no such need of
any NOC from Hindon Air Force Station regarding the purpose for the
compounding of the project. Further, after taking the possession over
the said land, the Hindon Air Force Station authority has created a
boundary wall over the said land and aftix therein a sign board
regarding the possession over the said land with Hindon Air Force

Station.

Therefore, as there is no need of NOC now, therefore, we are

requesting you to compound the said project.”

97. It is evident from the noting on the note sheet for recommending
third compounding appearing on page-82 of the counter affidavit that
encroachment in set back of common area have been done which has not
been included for the purposes of calculation. Relevant extract of the
noting is being reproduced below:-
"Hared fRg=
FUT gt SR e Ho Hhusy A Saerusf Ulofdlo gRT WERT €0-955 & 960,
1010, 1011, 1015, 1017 & 1051, UM agl, 95. ekl e w f[Afda qu
BREAT R Wigpd fAAfor & sifdRerd AT &bl e/ & a1 rRIy foha 21
YSATd UehUT & TWe-¢ H 3T T & foh IuRied Y iR gd # Eiepd A
T0-568/&.79.0./5M1.T4./06 faAics 29.05.06 & faveg fond md fwior, foras
SR E0-2, 3,4,5,6,7,8 9,10, 11, 12, 124, 14, 15, 24, 25, 26, 30, 31,
32, 33, 34, (SEA<+Yde)) 9 HIYA TI AT w1 [AA{T wR A
faAie-15.11.11 ©d gfaR 0 33, 34, 35 (§9H= UI3Us 1041 del) G 2TeR G0-
16, 17, 18 @ 19 & 3I7d (UISUS+8) TR deh (AHIUT JUf e HA faAth
13.01.15 Tt ST 7T 21 Y& Wiiehd / M & SHfaiRed erer €0-27 928 &
S (SEHCH+ITSUS+4 TeAR) o 3T=iid Uedh IR H 40+40=80 IAcH doT|
cier H0-16, 17, 18 d 19 & 3f=wid 94 @ 109 HAR o1 3ffdfRer fAAf0r e gu
32 FAcH AT Pt 112 IMATH & AA 8 A faHih-19.11.2024 St foha
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T 81 3% gRT A 8d M IRy R & M9 U3 Ugd Agl fohar T 8l
Tgl Ig At 31erTd el & feb Uvd g grefET [nior w qd # fobdt = arfaRer
fAafor &t sme o== 8 gd A off fAhrIeal grT ermaR ety fokar T 8,
difchd I IR de b/ HiAa ghar & fohd & sifdehaur & SRUT e i
Hriarel qul 98 Y S Fehll IR Ao & 3 8q Sursdel Heed gRI
afda dgea H sieeran | fadin-21.03.2024 ot afffa nfda Hr =i 8, =
aRt & i g # sifderaor fohar 8, 3% aduH uRarg | nfaer &
o T 81"

98. The calculation of FAR for the purpose of third compounding
appearing on page-84 of the counter affidavit of respondent no.2 reveals
that the total plot area which had been taken for calculation of FAR was
87930.00 Sq. Meter. It is evident from the note sheet dated 26.11.2005
that calculation of total plot area 87330 Sq. Meter includes the area of
eight Kharsas i.e. Khasra Nos.1034, 1035, 1051, 1054, 1058, 1060, 1061
& 1063 acquired by Indian Air Force and were not owned by the
Promoter. It is reiterated at the cost of repetition that total area of plot
was later on enhanced to 87930 Sq. Meter after the execution of
exchange deed by the Promoter with UPSIDC. The total area of
aforesaid eight Khasras owned by Hindon Air Force is 4560 Sq. Meter
which is evident from the note sheet of the original record of the
Development Authority appearing on page-38 & 39 reproduced in
paragraph no.130 of the judgement.

99.  The Promoter has also admitted in his letter dated 1/2.06.2021 that
Indian Air Force has taken possession over the land. In such view of the
fact, 4560 Sq. Meter of the aforesaid eight Khasras owned by the Indian
Air Force should have been excluded by the respondent no.2 for
calculation of FAR etc., therefore, the calculation shown in the note
sheet appearing on page-84 of the counter affidavit of respondent no.2 is

patently erroneous. For convenience, the table under the heading "&igd

AR -2011/2W9 AFRA-2015 T god™ & UEdifad 99 &l faeRor is

being reproduced below:-

81

IBC Laws | www.ibclaw.in

Particulars | Permissible | Sanctioned | Compounded | Now tobe | Up to Date| Remark



Case Citation: (2026) ibclaw.in 6574 HC

30
WRIC No. - 21821 of 2025
. Compounded | Achieved
No. | ofltems 2011 m 2015 (2024) (2024)
1 | Plot Area - 87930.00 | 87930.00 87930.00 | 87930.00 | 4110.72
Sgm
2 ﬁgi,dmb - 4110.72 4110.72 - - Road
ening Widenin
15% g area
3 Green 12572.89 | 12572.89 | 12572.89 12572.89 | 12572.89 Jeft for
Net P future
4 |t - | 7124639| 7124639 | 7124639 | 71246.39 | uscon
Area the
FAR @ Master
15 plan
5 |(at 106869.58 | 106869.58 - - - report
71246.39 on the
m2) note
sheet
Purchasab no- 116
6 le FAR 35560.63 | 35560.63 - - - dt 26-
06-15
11169.86
(1-16,17=165
4.86),
(1-18=776.94
130922.68 ),
gfg@R 142430.21 | 142430.21| (100395.46+ | (T-19=776.94| 142092.54
30527.22) y:
(1-27=3980.5
6) &
(1-28=2980.5
6)
9th & 10th
Floor of
tower no. 16,
7 | Towers - 35 25 17, 18,19& |25+2=27
B+G+4 Floor
of Tower 27
&£ 28
8 | Non FAR
Basement | 74442.47 | 68067.15 | 45449.19 2942.00 48391.19
Mumty - 1219.83 1008.68 104.60 1113.28
Machine - 372.30 257.80 ; 257.80
Room
Fire Stair - 567949 | 4149.20 193.36 | 4342.56
Case
Total = - 7533877 | 350864.87 3239.96 54104.83
ESS
Platform - - - 95.00 95.00
Guard ] ] ] 19.26 19.26
Room
HT - - - 24.00 24.00
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Meter
Room
LT
Pannel - - - 12230 122.30
Room
54104.8
3+95+
Total = - - - 3500.52 54365.39 | 19.26+
24+122.
30
Ground
9 |Coverage | 24936.23 | 18536.515| 14747.78 1610.00 16357.78
(35%)
10 | Units 1603.00 1094.00 984.00 112.00 1096.00 | Provid
Parking ed
11 \(For 1096 | IP8ECS | 1224 Ecs | 134ECs | 1358 ECs| 1207
Flats) (Required) ECS
als (1160
ECS in
Heioht i Basem
12 | s 27 255 32.75 32.45 3275 | ent 199
meter .
ECS in
Open)
Required
13 Set Back
Front 9.00 9.00 11.00 11.00 11.00
Rear 9.00 9.00 11.00 11.00 11.00
Side-1 9.00 9.00 11.00 11.00 11.00
Side-2 9.00 9.00 11.00 11.00 11.00
Total
14 | Built up 217768995 181787.55 14670.38 | 196457.93
Area

100. The details at serial no.7 in the aforesaid table shows that the

Promoter has sought compounding of 9" & 10™ floor of Tower nos.16,

17, 18 & 19 & addition of two towers i.e. Tower nos.27 & 28 having
B+G+4 floor.

101.

The third compounding application was approved by respondent

no.2 on 18.12.2024. Under the third compounding, two additional floors
(9™ & 10™) in Tower nos. 16, 17, 18 & 19 ( total 32 units) were raised,

and two additional Towers i.e. Tower nos. 27 & 28 (G+4 each, 8 units

per floor) i.e. 80 units in all were compounded.
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102. Regulation 2 (21) of Regulation, 2002 defines ‘Layout’ which

reads as under:-

‘2 Definitions-

(21) ‘Layout Plan’-A plan of the entire site showing location of
plots/building blocks, roads, open spaces, entry/exits, parking,

landscaping etc. indicating the activity for all land parcels.”

103. Regulation 5 of Regulation, 2002 provides for ‘Application for
building permit’

104. Regulation 10 of Regulation, 2002 deals with ‘Sanction or refusal
of building permit’.

105. Regulation 13 & 15 of Regulation, 2002 have been heavily relied
upon by the learned counsel for the respondents in support of their
argument that the aforesaid Regulation permits the Promoter to make

any addition or alteration in the layout plan.

106. For convenience, Regulations 13 & 15 of Regulation, 2002 are

being reproduced herein-below:-

“13. Additions or alterations during construction. If any external
additions or alterations from the sanctioned plans are intended to be
made, permission of the Chief Executive Officer shall be obtained in
writing before the proposed additions/alterations are carried out. It
shall be incumbent upon the applicant to whom a building permit has
been sanctioned to submit amended plans for such additions or
alterations. The provisions relating to an application for permit shall
also apply to such amended plans with modification that the time

limit referred to in Regulation 10 (i1) shall be thirty days.”

“15. Work to be carried out in fill accordance of Zoning
Regulations, Building Regulations and Directions.-Neither the
granting of the permit nor the approval of the drawings and
specitication, nor inspection made by the Authority during erection of
the building shall in any way relieve the owner of such building from

full responsibility for carrying out the work in accordance with the
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requirements of Zoning Regulations of Master Plan, these
Regulations or Planning and Development Directions. In case any
violations are found during construction or after obtaining completion
the owner shall be required to rectify the same to the satisfaction of
the Authority within a period of 15 days from the time such violations
are intimated to the owner. In case the owner fails to comply, the
Authority shall ensure compliance and the expenditure incurred on
doing so shall be recovered from the owner before issue of
completion certificate. In case completion certificate has already been
obtained, such expenditure shall be recovered from the owner, if not

paid within stipulated time, as arrears of land revenue.”

107. A reading of Regulation 13 discloses that if the Promoter intends
to make any external addition or alteration from the sanctioned plan, the
Promoter shall obtain permission from the Chief Executive Officer

before the proposed additions/alterations are carried out.

108. It further cast a duty upon the Promoter to whom building permit
has been sanctioned to submit amended plan for such additions or

alterations.

109. In Regulation 13 of Regulation, 2002, the word ‘proposed
additions/alterations are carried out’ is preceded by the word ‘before’
which means the Promoter has to obtain permission in advance or prior
for carrying out proposed additions/alterations. In other words, the
Promoter cannot execute the structural modification first and seek
approval retroactively, he is legally required to secure formal permission

in advance.

110. Learned counsel for the Development Authority has placed
Regulation 2.1.7 of Building Bye-laws which reads as under:

2.1.7 R & aug Raaa-Rem & M gl igd w= § i
e & a1 Ree= O s sifava 8, at uvarfda e Ronfla
&+ o gd wifSraor & SraT urd <t st
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111. Regulation 2.1.7 also casts an obligation upon the Promoter to
obtain prior sanction/permission before carrying out any

alteration/deviation in the layout plan.

112.  So in order to take the benefit of Regulation 13 and Regulation
2.1.7 of Building Bye-laws, an obligation is cast upon the Promoter to
obtain permission from the Chief Executive Officer in writing before the

proposed additions or alterations are carried out.

113. For obtaining such permission from the Chief Executive Officer,
the Promoter to whom permit has been granted shall submit amended

plan for such additions or alterations.

114. We have perused the compliance affidavit and counter affidavit
filed by the Promoter as well as counter affidavit filed by the
Development Authority. We do not find any pleading with regard to fact
that the Promoter in this case had submitted amended plan seeking
additions or alterations in the plan before carrying out the additions or
alterations, nor we find any pleading in the affidavits and counter
affidavit filed by the Promoter that the Promoter had obtained
permission from the Chief Executive Officer in respect to external
additions or alterations in the plan. There is nothing which indicates
either in the Court records or the original records of the Authority that
the Promoter had submitted an amended plan to the Chief Executive
Officer seeking external additions or alterations in the layout before
carrying out any alteration nor there is anything on record indicating that
the Chief Executive Officer has ever granted permission to the Promoter

before he carried out the proposed alterations.

115. In absence of compliance of necessary conditions envisaged in
Regulation 13 of Regulation, 2002 justifying the alterations/additions in
the plan, the Promoter cannot take shelter of Regulation 13 that the said
Regulation permits the Promoter to make addition or alteration in the

plan any number of times, as the Promoter desires.

116. Reading of Regulation 15 of Regulation, 2002 suggests that the

Promoter is under obligation to carry out the work in accordance with

IBC Laws | www.ibclaw.in



Case Citation: (2026) ibclaw.in 6574 HC

35
WRIC No. - 21821 of 2025

the requirement of zoning regulations of master plan, these Regulations
1.e. Regulation, 2002 or Planning and Development directions. Much
emphasis has been laid by learned counsel for the Promoter on the
second part of Regulation 15 which permit the Promoter to rectify any
violations of these Regulations occurred during the construction or after
completion to the satisfaction of the authority within a period of 15 days

from the time, such violations are intimated to the Promoter.

117. Regulation 15 permits the Promoter or the owner only minor
violations of these Regulations 1.e. Regulation, 2002, but under the garb
of leave to the Promoter under Regulationl5 to rectify such violation to
the satisfaction of the Authority within a period of 15 days from the time
such violations are intimated to the owner cannot be construed to mean
that it permits the Promoter/owner to make any external addition or
alteration from the sanctioned plan without complying with the

requirement of Regulation 13.

118. If the interpretation given by learned counsel for the respondent is
accepted, that would render Regulation 13, which mandates the
Promoter/Developer to obtain prior permission in writing from the Chief
Executive Officer for making any external addition or alteration from

the sanctioned plan ineffective or otiose .

119. The law is settled that provision in a Statute should be interpreted
in a manner so as to achieve the purpose and object of such provision in
the Statute/Regulation. Therefore, if the promote/developer/owner
intends to make any external addition or alteration from the sanctioned
plan, he has to obtain prior permission from the Chief Executive Officer
for making such external addition or alteration, and he cannot resort to
Regulation 15 which permits minor violations of these Regulations to
contend that he can do so as many times as needed. Therefore,

Regulation 15 is of no help to the Promoter in the present case.

120. It will not be out of place to mention that admittedly in the instant
case, the sanction layout dated 29.05.2006 was cancelled and same was

not challenged in any legal proceeding by the Promoter.
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121. Though, there is no order of cancellation of map on record, but the
noting on the file of original record suggest that the original file in
relation to sanction of map was forwarded for issuing cancellation order,
therefore, we presume that cancellation order must have been issued and
served upon the Promoter. It may be that the cancellation order has been

misplaced from the record.

122. The record does not reflect that any proceeding for setting aside
the cancellation order of map was initiated by the Promoter, therefore,

cancellation order still survives.

123. Sri Shashi Nandan, learned Senior Counsel has submitted that
since 720 units out of 904 units under the sanctioned layout plan dated
29.05.2006 were constructed under a valid sanction order, therefore,
cancellation of such sanction order would not make the said construction
unauthorized or illegal because Promoter has not deviated from the
building bye-laws and had constructed the said units strictly in
accordance with the approved layout dated 29.05.2006. Therefore, even
if the cancellation order has not been set aside, the Development

Authority can compound the map.

124. We do not concur with the aforesaid contention of the learned
Senior Counsel for two reasons; firstly, the aforesaid contention is
against the record inasmuch as B+G+7 in Tower nos. 3 to 12, Tower
nos.14 & 15, and B+G+6 in Tower nos.24 to 26 & Tower nos. 30 to 32
were sanctioned in the original layout whereas the Promoter had
deviated from the aforesaid sanction and constructed B+G+8 in all the
aforesaid Towers, thereby, adding one additional floor in Tower nos.3 to
12, Tower nos.14 & 15 and two additional floors in Tower nos. 24 to 26
and Tower nos.30 to 32. He has further made deviations in Tower nos.33
& 34 masmuch as he has constructed B+G whereas as per original
layout, Tower nos.33 & 34 had sanction of B+G+6. We have detailed
the number of sanctioned Towers and specification of each Tower as per
original layout plan dated 29.05.2006 in paragraph no.9 of the judgement

and details of existing level of the aforesaid Towers in first compounding
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map in paragraph no.13 of the judgement. Therefore, the aforesaid

contention of Sri Shashi Nandan is against the record.

125. Secondly, the sanctioned map dated 29.05.2006 was issued subject
to various conditions, and one such condition was that title of the land
over which the construction is proposed should be clear and not

disputed.

126. Chapter-II of the Building Bye-laws deals with the condition for

grant of permission for development.

127. Regulation 2.1.2 provides for ga-T¢ Td g&ards’ and Regulation
2.1.2.2 provides for the documents and information to be submitted by
the Promoter. Regulation 2.1.2.2 of Chapter-II of Building Bye-laws

reads as under:-
“2.1.2.2 3=a &=i/arsTTet #-3ded ux guRfd Efafad gEemet ok
SEATAST! & g1 STHT foha ST —

(I) 311Gk & Wi grede EdTas 6l ufd a1 Aeigigpd faera|

(II) T1ge @ (S 9-@us T&AT 3R & thel/Ha ht T, Tia, Aigeetl i
™, o1fe &1 Ieot@ ghm) |

(III) =I<[eT el SHIIH ¢ ht YA g4 bl g2 | FwaIf-aa fawm 9 th-gles
g8 3ryar Iy YHT0T-g |

128. Regulation 2.1.2.2 (i) states that the applicant shall have to submit

the document relating to title or registered sale deed.

129. In the instant case, the sanctioned layout was cancelled because
the title of Promoter with respect to Khasra nos.1034, 1035,1051, 1054,
1058, 1060, 1061 & 1063 was disputed as the land comprised in the
aforesaid Khasra numbers is owned by the Indian Air Force. Therefore,
we are of the view that even if when 720 units were constructed by the
Promoter, the approved plan dated 29.05.2006 was in existence, but once
it had been cancelled because of fault of the Promoter for non-disclosing
the correct information with regard to the title of land, such construction

cannot said to be authorised or valid construction.
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130. The noting on the file of the Development Authority, which have
been extracted above, shows that the total plot area before the approval
of map on 29.5.2006 was 87330 Sq. meter which included the area of
plots of Khasra nos.1034, 1035,1051, 1054, 1058, 1060, 1061 & 1063.
However, inclusion of aforesaid Khasras has been objected by Indian Air

Force.

131. When the objection was raised by the Air Force, the Promoter had
filed Khatauni for the Fasli Year 1412-1417 showing that the name of
M/s Tata Oil Mill Company Limited in respect to aforesaid Khasra
numbers had been deleted and in its place name of M/s Friends and Land
Developers, 14 Kavi Nagar Ghaziabad through its partner Atul Garg had
been recorded on 27.09.2010. The contents of order under which the
name of Promoter has been recorded in Khatauni as Fasli Year 1412-

1417 1s reproduced herein-below:-

“1418-%. HTaeT A dgdiciar misarere .4, 1149/10/ 20.9.10 =t 3masn
gom fob @A A 220 & W A 957f./0.1490, 958M./0.2910,
964f1./0.0130,  1010f./0.1640,  1015f./0.0510,  1017f./0.0650,
1018f./0.2530,  1019/0.0130,  1021f8./0.5440,  1022f8./0.5310,
1023/0.5310, 1038/0.4680, 1039/0.215, 1043/0.215, 1055/0.0760,
960f/0.0510,  1009/2/0.0480,  1011f./0.0730,  10714f%./0.0380,
1020/0.2020, 1031/0.1830, 1032/0.0890, 1035f@./0.0760,
1037./0.1390,  1034f%./0.1960,  1061f8./0.3420,  955f./0.0350,
956f./0.1530,  1009/1/0.1140,  1024/0.1140,  1026./0.1640,
1027f8./0.1140, 1030/0.1390, 1033/0.1140, 1036fA./0.1260,
1040/0.2530, 1042f8./0.2530, 1044/0.1640, 1045/0.3290, 1048/0.2530,
1051/1/0.2440,  1054f8./0.1050, 1057f4./0.1010,  1058M./0.1140,
1025/0.1140, 1028/0.0380, 1029/0.1260, 1041/0.2780, 957f./0.0790,
961f81./0.0540, 1012f./0.1180, 959%./0.0160, 1015f@./0.0050 T 53
fohaT YemaT 0.8733 8. ALY, 1719.20 % & fachar #9Y erer 3gd e sagt fato
S0 Sfthy =& foler 8189 165/66 stach RerTM Grg gRT Sifdiehd dad
fegea foto grad SmRer TR &g g Horquur &g FRardt swted &1 9m
QRS Ych thal AT hgd olUg SdcTdd thodlo 14 HiGTR MSEE gRI
UTER 3idel T g Stodto W . FHogto-14 HfdR MG g weher i g
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@, ftug. wf 7. 58 S.&. Az MG &1 A8 Sk S9TET &Sf 811 §.31.3.
27.9.101"

132. Perusal of the aforesaid order as contained in the Khatauni of Fasli
Year 1412-1417 reveals that the aforesaid Gatas have been purchased by
the Promoter from M/s Tata Oil Mills Company Ltd. Despite there
being several letters of Squadron Leader, Flight Commander Works
Hindon Air Force to the Town Planner, Development Authority
Ghaziabad informing that Gata nos.1034, 1035,1051, 1054, 1058, 1060,
1061 & 1063 are owned by Hindon Air Force, and in this respect Writ-C
No.14251 of 1990 is pending, the Development Authority did not make
any endeavour to verify as to nature of dispute involved in the said writ
petition. The Development Authority without verifying the title of
Promoter in respect to aforesaid Khasra numbers concluded on the basis
of the mutation order, reproduced above that the title dispute of Promoter

with Air Force has been resolved.

133. We have summoned the record of Writ-C No.14251 of 1990 and
we found that the aforesaid plot owned by the Air Force were acquired

under the Defence of India Act, 1962. The following facts are noted from
the record of Writ-C No.14251 of 1990.

134. In the aforesaid writ petition, petitioner-Tata Oil Mills Company
Ltd. has pleaded that 18 plots have been acquired by respondent Union
of India under the Defence of India Act, 1962, but besides the said 18
plots, eight plots i.e. 1034, 1035,1051, 1054, 1058, 1060, 1061 & 1063
were not acquired by the Union of India, therefore, the aforesaid plots
have wrongly been included in L.A. Reference No0.266/1977 (Tata Oil
Mills Company Ltd. Vs. Union of India) and the award in respect of

aforesaid plots has also been wrongly made.

135. The record of the aforesaid writ petition reveals that the petitioner
in the said writ petition submitted modification application registered as
Misc. Application No.1 of 1988 in L.A. Reference No0.266/1977 for
modifying the award by deleting from paragraph no.2 of the award with
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respect to aforesaid eight plots, which application was rejected by the

Reference Court by order dated 14.03.1990.

136. In paragraph no.1 of the aforesaid writ petition, the petitioner-Tata
Oil Mills Company Ltd. has detailed the plots owned by it and has
categorized the same in three following Schedules:-

“That the petitioner is owner of :

Plot No. Area (Bigha-Biswa)  Category / Schedule

1035 0-3-0 Plots in Dispute (Schedule 1)
1034 0-5-0

1051 0-16-0

1054 0-11-0

1058 0-3-0

1060 0-9-0

1061 0-12-0

1063 1-10-0

962 0-10-0 Plots Derequisitioned (Schedule-11)
1011 0-19-0

1015 2-8-0

961 0-2-0 Plots not Disputed (Schedule I11)
964 0-2-0

1009 0-8-0

1010 0-10-0
1012 0-5-0

1014 1-15-0

965 0-3-0

966 0-11-0

967 0-2-0

968 1-18-0

969 1-3-0

970 1-17-0

971 1-3-0

974 0-18-0

975 0-10-0

982 0-10-0
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1008 1-16-0
1013 0-19-0

137. In paragraph no. 4 of the aforesaid writ petition, the petitioner-
Tata Oil Mills Company Ltd. has categorically stated that the eight plots
of Schedule-I were also mentioned in the order of requisitioned lands,
whereas they were never requisitioned. Relevant pleadings in paragraph

4 of the Writ-C No.14251 of 1990 is being reproduced below:-

Plot No. Bigha-Biswa
961 0-2-0
964 0-2-0
1009 0-8-0
1010 0-11-0
1012 0-5-0
1014 1-15-0
965 0-3-0
966 0-11-0
967 0-2-0
968 1-18-0
969 1-3-0
970 1-17-0
971 1-3-0
974 0-18-0
975 1-10-0
982 0-10-0
1008 0-16-0
1013 0-19-0
1035 0-3-0
1034 0-5-0
1051 0-16-0
1054 0-11-0
1058 0-9-6
1060 0-9-0
1061 0-12-0
1063 1-10-0
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This clearly shows that 8 plots of Schedule I were also mentioned in

the order of requisitioned lands actually they were never requisitioned

in fact As a matter of fact both parties were under mutual mistake.

Govt. never intended to take these plots and petitioner thought that

oovernment having no need and even though mentioned in the order

were actually not requisitioned.”

138. On the basis of the aforesaid pleadings, the petitioner-Tata Oil
Mills Company Ltd. has prayed for the following relief in the aforesaid
writ petition:-
“l. To issue a writ, order or direction in the nature of writ of
Certiorari calling upon the respondent No.1 to produce the record of

the petitioner’s case and to quash the order of the respondent No.I

dated 14.3.90.
i1. To issue such other writ order or direction as this Hon'ble court

deem fit and proper in the circumstances of the case so that justice be

done.

1ii. To award cost of the petition to the petitioner in the aforesaid

case.”

139. The respondent-Union of India in the counter affidavit filed in the
said writ petition took a specific stand that it had requisitioned 26 plots
which included the aforesaid eight plots, and the possession of plots had
been taken by possession memo dated 02.12.1963 by Tehsildar,

Ghaziabad, for Collectorate, Meerut.

140. The judgment in L.A. Reference No.266 of 1977 (Tata Oil Mills
Company Limited Vs. Union of India) establishes that the award had
been given in respect to aforesaid eight plots i.e. 1034, 1035, 1051,
1054, 1058, 1060, 1061 & 1063. Relevant extract of the said award is

being reproduced herein below:-

“The land of the claimant is plot no.966 measuring 0-11-0 Bighas, 967
0-200 Bigha, 952 0-10-0 Bigha, 1010 0-10-0 Bigha, 1012 0-5-0 Bigha,
964 0-2-0 Bigha, 1013 0-19-0 Bigha, 969 1-3-0 Bigha, 970 1-17-0
Bigha, 971 1-3-0 Bigha, 1014 1-15-0 Bigha, 960 [-18-0 Bigha, 1035
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0-3-0 Bigha, 1008 1-16-0 Bigha, 1009 0-8-0 Bigha, 1034 0-5-0 Bigha,
961 0-2-0 Bigha, 965 0-3-0 Bigha, 974 0-18-0 Bigha, 975 0-10-0
Bigha, 1051 0-16-0 Bigha, 1054 0-11-0 Bigha, 1050 0-3-0 Bigha,
1060 0-9-0 Bicha, 1061 0-12-0 Bigha and 1063 [-10-0 Bigha situated

in Village-Karhera, Pargana-Loni, Tehsil-Ghaziabad, District Meerut
(now District Ghaziabad) was requisitioned under Section 29 of the
Act on the proposal of the Military Estate Ofticer, Meerut Circle,
Meerut for setting up of Hindon Airfield. The acquisition was made in

one phase and the possession was taken over on 02.12.1963.”

141. The record of the writ petition further reveals that during the
pendency of the writ petition, an amendment was sought by petitioner-
Tata Oil Mills Company Ltd. challenging the order/notice dated
26.03.1965 relating to aforesaid eight plots i.e. 1034, 1035,1051, 1054,
1058, 1060, 1061 & 1063 which amendment application was allowed,
and the grounds raised in the amendment application challenging the
acquisition notices and the prayer were incorporated in the writ petition.

The praver incorporated in the writ petition by way of amendment is

being reproduced herein-below:-

“l(a)_issue an appropriate writ, order or direction quashing the

acquisition orders / notices dated 26.3.1965 as contained In

Annexures no. IV (1) to VI (8) to the memo of writ petition in so far

as they relate to the eight plots i.e. plots no. 1034, 1035, 1051, 1054,

1060, 1061, 1063 situate at Village Karehra, District Ghaziabad.

1(b) issue an appropriate writ, order or direction commanding the

respondents concerned to release the eight plots in question 1.e. plots

no. 1034, 1035, 1051, 1054, 1060, 1061, 1063 situate at Village

Karehra, District Ghaziabad from acquisition in favour of the

petitioner.”

142. The aforesaid writ petition was dismissed by this Court by
judgment and order dated 01.03.2012 on the ground of delay and laches.
The judgement and order of this Court dated 01.03.2012 is being

reproduced below:-
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“This petition was initially filed against the order of the Additional
District Judge, Meerut, passed in land acquisition reference no. 266 of
1977. It is worthwhile to reproduce the prayer originally made in the writ

petition, which read as follows:

"]. To issue a writ order or direction in the nature of writ of
Certiorari calling upon the respondent No. 1 to produce the record of
the petitioner’s case and to quash the order of the respondent No. 1
dated 14.3.90.

2. To issue such other writ order or direction as this Hon'ble Court
deem fit and proper in the circumstances of the case so that justice be

done.

3. To award cost of the petition to the petitioner in the aforesaid

case.”

From the aforesaid, it is apparently clear that at the time of filing of
the writ petition in the year 1990 the petitioner did not make any
prayer for the acquisition notification being set aside nor there was any
prayer that the petitioner may not be dispossessed from the plots,

which have been mentioned in the acquisition notification.

This Court may record that the order of the Additional District Judge,
Meerut in Reference Case No. 266 of 1977 was made on a reférence
made under Section 37(2) of The Defence of India Act, 1962. Section
37(2) of the Act confines the power of the reféerence court to the issue
of determination of compensation only in respect of the property
which has been acquired under the said Act. The reference court has
no jurisdiction to enter into any issue as to whether the acquisition is

legally justified or not.

The petitioner could plead hardly any ground before this Court for
challenging the amount of compensation, which has been determined
by the reference court under the order impugned. Therefore, this Court
finds no good ground to interfere with the order of the reference court
dated 14.03.1990. In order to keep the record straight, it may be
noticed that after 27 years of the filing of the present petition and after

44 years of the issuance of the acquisition notification under The

IBC Laws | www.ibclaw.in



Case Citation: (2026) ibclaw.in 6574 HC

45
WRIC No. - 21821 of 2025

Defence India Act, the petitioner made an amendment application for

addition of the following prayer:

"I(a) issue an appropriate writ, order or direction quashing the
acquisition orders/notices dated 26.3.1965 as contained in
Annexures no. IV(1) to VI(8) to the memo of writ petition in so
far as they relate to the eight plots i. e. plots no. 1034, 1035, 1051,
1054, 1060, 1061, 1063 situate at Village Karehra, District
Ghaziabad.

1(b) issue an appropriate writ, order or direction commanding the
respondents concerned to release the eight plots in question i. e.
plots no. 1034, 1035, 1051, 1054, 1060, 1061, 1063 situate at
Village Karehra, District Ghaziabad froom acquisition in favour of
the petitioner. ”

This amendment application has been allowed and the petitioner on
the strength of the amended prayer made an attempt to challenge
before this Court the notification pertaining to the acquisition of the
land made as early as in the year 1963.

I am of the considered opinion that it is too late in the day to permit

the petitioner to raise any such challenge. The petitioner has

acquiescenced to the acquisition notification, as for the reasons best

known to him he did not challenge the acquisition notification for 44

years.

This Court is also of the opinion that the amendment, as has been

prayed and granted is outside the scope of the petition itself and has

the effect of enlarging the boundaries of the proceedings which have

Zgiven rise to the present petition.

Writ petition is dismissed,”

143. Thus, in the light of aforesaid facts, it can be easily concluded that
eight plots i.e. 1034, 1035,1051, 1054, 1058, 1060, 1061 & 1063 had
been acquired by the Union of India for establishment of Hindon Air
Base and possession of the aforesaid Khasras were taken by possession

memo dated 02.12.1963, award in respect of aforesaid land had also
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been given, which is also evident from the award dated 30.09.1985.
Therefore, no sale deed in respect to aforesaid plots could have been
executed by the erstwhile owner Tata Oil Mills Company Ltd.
Registered Office, Hindustan Lever House, 165/166 Backbay
Reclamation, Bombay through authorized M/s Hindustan Ltd. Bombay
Operator Gurdeep Singh, son of Kulbhushan Singh in favour of
Promoter. In such view of the fact, the sale deeds executed in respect to
the aforesaid plots are void and do not confer any title upon the Promoter

in respect to the aforesaid eight plots.

144, Therefore, for the reasons stated above, the aforesaid eight plots
could not not be included by the Development Authority in determining
the land area under the project nor can be included for calculating the

FAR.

145. The Promoter while submitting the application for sanction of
layout did not disclose the correct facts and when the objection was
raised by the Indian Air Force, the Development Authority without
verifying the correct facts only on the basis of report of Tehsildar and
Khatauni for the Fasli Year 1412-1417 presumed that the Promoter has

title over the aforesaid plots.

146. Given that the Promoter had submitted an application to establish
a large Group Housing Society exceeding 1000 dwelling units, the
Development Authority should have acted more cautiously. Furthermore,
once an Air Force Officer informed the Authority about the pendency of
Writ-C No.14251 of 1990, the Authority should have verified the nature

of dispute involved in the said writ petition.

147. The petitioner in paragraph no.16 of Writ-C No.14251 of 1990 has
categorically stated that Promoter has included Khasra no. 1034 and
1035 belonging to Indian Air Force. Paragraph no.16 of the aforesaid

writ petition is being reproduced herein-below:-

“le. That the Plot area- 87930 sq. mt consist of khasra nos. 955 to
960, 1010, 1011, 1015 & (1017 to 1051). The Khasra no.1034 & 1035
=2720 sq.m belongs to Defense Air Force Hindan. The respondent no.
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3 included Air Force Land in his plot land while calculating permissible
FAR & ground coverage and respondent 2 without verification
approved the compounding. The FAR compounded in I1l compounding

1s 1n excess of permissible FAR area which 1s impermissible under the

2

law,

148. The respondent no.2 has replied to the paragraph 16 of the writ
petition in paragraph no.45 of the counter affidavit wherein it has denied
the factum of paragraph no.16 of the writ petition. Paragraph no.45 of
the counter affidavit of the Development Authority is being reproduced

below:-

“45. That the contents of paragraph no. 16 of the writ petition is not
admitted, being misconceived. Owing to the land dispute, the map was
cancelled by the answering respondent on 03.07.2010, however only
when the dispute was resolved by the developer itself, the Ist

compounding map came to be sanctioned on 15.11.2011.”

149. The Promoter in his affidavit dated 06.09.2026 in paragraph no.22,
has refuted the allegation of the petitioner that the Air Force land has
been wrongly included in computing the permissible FAR. Paragraph
no.22 of the affidavit of Promoter dated 06.09.2026 titled as ‘compliance

affidavit’ is being reproduced below:-

“22. That the allegation that the answering respondent wrongly
Included defence/Air Force land (Khasra Nos. 1034 and 1035) while
computing the permissible FAR and ground coverage is wholly
incorrect and 1s denied. The plot area of 87,930 sq. mtr. is the lawful
holding of the answering respondent, being its private/freehold land
together with the land secured under the Land Exchange Deed, and the
plot area, FAR and ground coverage were examined and veritied by

Respondent No. 2.

150. We have perused the entire record and we did not find any
document except Khatauni of Fasli Year 1412-1417 in respect of of title
of land, which has been placed on record in respect to aforesaid eight

plots.
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151. However, from the facts delineated above from Writ-C No.14251
of 1990 filed by the Tata Oil Mills Company Limited, it is manifest that
Gata nos.1034, 1035,1051, 1054, 1058, 1060, 1061 & 1063 were
acquired under the Indian Defence Act, 1962, and the possession of the
aforesaid Gatas had been taken by possession memo dated 02.12.1963
and award in respect to the aforesaid Gatas had also been given in L.A.
Reference No.266 of 1977, and Modification Application No.1 of 1988
for excluding the aforesaid Gatas from the award was rejected by the
Court of Additional District Judge, Meerut by order dated 14.03.1990.
The Writ-C No. 14251 of 1990 of Tata Oil Mills Company Ltd. wherein
it had challenged the order 14.03.1990 and had also challenged the
acquisition order dated 26.03.1965 of the aforesaid eight plots, and
prayed for exclusion of the aforesaid plots by amendment, was also

dismissed vide order dated 01.03.2012.

152. The aforesaid fact establishes that Indian Air Force has a title over
Khasra nos.1034, 1035,1051, 1054, 1058, 1060, 1061 & 1063, therefore,
the Promoter is guilty of including aforesaid Khasras for the purpose of
calculation of FAR and ground coverage under the project. The
Development Authority is also equally guilty of sanctioning
compounded map by including the aforesaid eight plots without
verifying about the dispute involved in Writ-C No.14251 of 1990, which
was brought to its notice by the Officer of Air Force through several

letters.

153. It is also relevant to reproduce the relevant extract of note sheet of
the original record of the Development Authority appearing on pages-38
& 39 prepared by Mohd. Haroon, Junior Engineer, Satendra Solanki,
Junior Engineer, Sudheer Kumar Pandey, Junior Engineer and Arun

Kumar Sharma, Assistant Engineer which reads as under:-

"HERE U gRT SWied 3fcetif@d famg do 1 g 2 R foharaa 8g
fAAfureRdl wH Ao Grgd iug STelUd @l Uad= SIHRT § Ulich 741/Joo-
2/09 fe=ieh 26.08.09 U fohar T UAR # ®H & 9RGR = 8+ oo |
3ot fohar ¢ o usrd @eR TwRt 1034f., 1035M@., 1054, 1060,
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106118, 3t A & @ 1T 4560 Tt Hio A R I8 fAmfor o =&t fohar s
38T & JUT RAATIR by 77 Hrf St GuR gHIST i &/ Ter 371 & gerfar mam
T4 g Y Ieoig fohan T 8 foh 39 @R TR bl 39 A & iU & HEy
# Hlo I e # a1g foariefi= 8 don %H & yel # RE 3Mesr it giikd 8
fSradht o afd o3 & a1y derd hi =it 81 g8l gRT U 3 U3 & A1y
SRk fAhrT ot 8] Fifedd s MR- TdI-IehRuT R Udd i Rt 81

I YA YUl H U4 8 34 WR Ieaidd 37t SUNT b TR rfdrem
TG HEIGH I SREAT o i H SMTAIH Y &RT 15 & =t ATOT ST
% GRIETUT/GAIaR 8 UATdel A SIgHNT i SR el bl hE 1"

154. The note sheet, extracted above, clearly reveals that the
Development Authority was aware of the fact that the dispute of title in
respect of aforesaid eight plots was pending before the High Court. The
original record does not reflect that any endeavour was made by the
respondent-Authority to verify the nature of dispute pending before the
High Court.

155. In the noting, extracted above, it has been mentioned that a stay
order was operating in favour of the Promoter. From the record, it
appears that Promoter had preferred Writ-C No.40643 of 2006 praying
for quashing of the letter dated 02.06.2006 of the Development
Authority to the extent it demanded Rs.16,80,88,109.00/- from the
petitioner-Promoter towards external development fee. The prayer in the

aforesaid writ petition is being reproduced herein below:-

“(1). Issue a writ, order or direction in the nature of certiorari quashing
the impugned letter dated 2.6.2006 issued by the respondent
Development Authority to the extent it demands Rs.16,80,88,109.00/-

from the petitioners towards external development fee.

(I-A). Issue a writ, order or direction in the nature of certiorari quashing
the resolutions of the Ghaziabad Development Authority dated
22.8.1997 and the order dated 1.6.2006 (Annexure 'CA-2' and 'CA-3' to
the Counter Affidavit filed by the Authority) and directing the
Authority to refund the entire amount deposited by the petitioners

towards development fees.
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(ii). Issue a writ, order or direction in the nature of mandamus
commanding the Ghaziabad Development Authority fo sanction and
release the map as submitted by the petitioners in respect of their
residential group housing to be constructed on 95 Katori Mill, Loni

Road, Ghaziabad without charging any external development fee.

(11). Issue a writ, order or direction in the nature of mandamus
commanding upon the Ghaziabad Development Authority to charge
external development fee, if so leviable, as per the directions contained

1n paragraph 3(Kha) of the Government Order dated 29.12.2005.

(1v). Issue any other suitable writ, order or direction which this Hon'ble
Court may deem fit and proper and to which the petitioners may be

found entitled to in the facts and circumstances of the case
(v). Award costs of this petition to the petitioners.”

156. In the said writ petition, following stay order had been granted on

04.08.2006 which is being reproduced herein below:-

“Counter affidavit may be filed within one month. Rejoinder affidavit

may be tiled within two weeks thereafier.
List thereafier.

On the petitioner’s depositing the entire demand made by the Ghaziabad
Development Authority, the G.D.A. shall release the map. If the

petitioner's writ petition succeeds the G.D.A. will refund the amount.”

157. Later on, the said writ petition was disposed off by this Court on
01.07.2010.

158. It is pertinent to note that in the Writ-C No.40643 of 2006, the
issue with regard to title of land acquired by the Indian Air Force in
respect of aforesaid eight Khasras was not involved rather an entirely
different issue was involved, and the Promoter had obtained a stay order
in respect to the demand of the external development charges. However,
it transpires from the record that Promoter has given wrong fact before
the Authority by asserting that stay order was operating in favour of the
petitioner-Promoter in respect of aforesaid eight Khasras acquired by

Indian Air Force. The challenge to the acquisition of aforesaid eight
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Khasras owned by Indian Air Force was in Writ-C No.14251 of 1990
filed by Tata Oil Mills Company Ltd. in which no stay order was passed.

159. Despite the fact that title of the aforesaid eight plots were
disputed, the Development Authority proceeded to include those plots
for the purpose of calculating FAR.

160. Note sheet, extracted above, shows that the area of the aforesaid
eight plots is 4560 Sq. Meter. If the area of 4560 Sq. Meter of eight plots
are excluded from the total area of land of the Promoter under the
project, it would obviously reduce the FAR available to the Promoter

substantially.

161. The law 1is settled that Development Authority cannot legally
sanction or compound a layout or building plan for a housing scheme or
plots when Promoter or applicant does not hold a valid title or clear

ownership rights.

162. Learned counsel for the respondents has also relied upon
Regulation 3.1.7 of Chapter III of the Building Bye-laws which is also

reproduced herein below:-

“3.1.7 fmfor &t & s fges- faf erf & kM aft wigd wm §
D13 fage & a1 foae fohar S STfHYd €, St Wad Ui b URax 3.7.1
=il T8l 8, d Udifdd fogeq Asorfied s & gd deifed aafes st
SO dehritch! fdd gRT UHTUIG g, UTfSehor § STHT o SIalT T <ht
SrEf vaq Rufor & g 53 ™ 3@ gReda/fdges st sufafd &
TRR-3.1.1 & orresifed &, & fmior & wg gadifeld weaq A= vega fovan
ST ST _OF gRadi 8q fAHior S UTtd ohrAT asdeh el sl WXy
YU-gI8RiT, e a3 dg@Uuet WaH! & HaUn # gAdifad At
STHT SR ST 3tfar ghm "

163. On the strength of the aforesaid Regulations of the Building Bye-
laws, it has also been submitted by learned counsel for the respondents
that the aforesaid Regulations provide that if during construction or
development, if variation takes place from the approved plan, which
does not come under Regulation 3.1.1 of Building Bye-laws, the

Promoter shall submit a revised map.
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164. Accordingly, it is submitted that the deviation from the approved
plan within the permissible limit is permitted, and that can be
compounded under the Compounding Bye-laws, 2009 framed by the
State Government under Section 57 (bb) read with Section 32 of Act,
1973.

165. The aforesaid contention of respondent no.2 is entirely misplaced
and proceeds on a manifest misreading of the plain text of Regulation
3.1.7 of the Building Bye-laws. A plain reading of Regulation 3.1.7 of
the Building Bye-laws suggest that if the deviation or proposed deviation
in the sanctioned layout plan is not covered under Regulation 3.1.1 of
the Building Bye-laws, then before making any such deviation, an
amended map duly certified by the authorized technical person shall be
submitted in the Development Authority and permission is obtained. In
other words, Regulation 3.1.7 casts an obligation upon the Promoter to
submit a revised or amended layout certified by an authorized technical
person to the Development Authority and explicitly secure the formal
approval of Development Authority. It is only in cases where deviation is
covered under Regulation 3.1.1, the formal approval/ sanction from the
Development Authority is not required. We have recorded a detailed
finding while dealing with the argument of learned counsel for the
respondents in respect of Regulation 13 of Regulation, 2002 and
Regulation 2.1.7 that Promoter has not obtained any prior sanction from
the Chief Executive Officer in original layout before making deviations

and alterations in construction.

166. According to the learned counsel for the petitioners, there is no
provision under the Act, 1973 which permits the compounding of
construction which has been raised in contravention to the sanctioned

plan/map.

167. It is submitted that deviation from the sanctioned map is an
offence and that offence can only be compounded under Section 32 of

the Act, 1973. Compounding Rules, 2009 have been promulgated with
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an object to provide procedure and conditions for compounding of

offence under Section 32 of Act, 1973.

168. To appreciate the argument of learned counsel for the petitioners,

it would be apt to reproduce Section 32 of the Act, 1973:-

“32. Composition of Oftences.—(1) Any offence made punishable by
or under this Act may either before or after the institution of
proceedings, be compounded by [the Vice-Chairman (or any officer
authorised by him in that behalf by general or special order)], on such
terms, including any term as regards payment of a composition fee, as

[the Vice-Chairman] (or such officer) may think fit.

(2) Where an offence has been compounded, the offender, if in
custody, shall be discharged and no further proceedings shall be taken

against him in respect of the offence compounded.”

169. This i1s a peculiar case where the Development Authority has
approved the compounding map where no original sanctioned
map/layout is in existence inasmuch as the original sanction layout/map
dated 29.05.2006 was cancelled on 03.07.2010, and the cancellation

order was neither set aside nor recalled by the competent authority.

170. The illegality did not stop here. The Promoter, after first
compounding, started raising further dwelling units and again deviated
from the so called first compounding map and submitted another
compounding map, which was approved by the Authority on 06.04.2015

and is called as ‘second compounding’.

171. After obtaining the second compounding, the Promoter again
deviated from the second compounding and raised two additional floors
i.e. floor 9™ and 10™ in Tower nos 16, 17, 18, 19 and added Tower no.27

and Tower no.28.

172. At this stage, it would be apposite to reproduce Regulation 2.2 of

Compounding Bye-laws, 2009 which reads as under:-

2.2 WA g Auior @ TefEg sravre o1 mH 39 ufdssy & are faan
St fh s fAntor @ wwaf g srorter ot sifged omt nfqw a8t
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T qUT S 31y Auir sreren faerd orf Sryar Iwied
STURTE] T T TR o 3MIALT 37 Tt Sifdprt grT A srafd & offar, it
30 faT @ a1fdep T ghfl, THIE PR M, ST I [A¥eg Y= WA Td
EERAThUT Shl ShRIATE! 8 AT UTTEIehRuT TId== B ”

173. A perusal of the aforesaid Regulation reveals that the
compounding of a map shall be done on taking an undertaking from the
offender that the offence shall not be repeated again, and after the map is
compounded, the uncompoundable construction shall be demolished by
the applicant otherwise Development Authority shall be at liberty to

demolish uncompounded construction.

174. We are of the view that the Promoter cannot use the tool of
compounding to evade the regulations and execute major structural
changes viz adding unapproved floors to an existing block; constructing
additional towers that were not part of originally sanctioned layout plan,
shrinking mandated open spaces, green zones or common amenities

promised to the apartment owners.

175. In the present case, the Promoter has made deviation in the
original layout while submitting the first compounding map by adding
additional floors in several Towers. He has again made the similar
deviation in the second compounding map by adding additional floors in
several Towers. He again has made substantial changes in layout by
adding two floors in Tower nos.16, 17, 18 & 19 and has further added

two Towers 1.e. Tower nos. 27 & 28.

176. In view of the aforesaid fact, it is established from the record that
the Promoter has sought compounding of identical offences which he
had committed while submitting the first and second compounding
applications, which establishes that the Promoter had violated the layout
purposefully again and again after submitting the undertaking under
Regulation 2.2. Therefore, in such circumstances, the repeated offences
committed by the Promoter after first compounding are explicitly barred
from compounding by virtue of Regulation 2.2 of Compounding Bye-

laws.
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177. The Act, 1973 does not contemplate or permits the authorities to
regularize the construction, and it is only the offence which has been
committed by the accused under Section 32 of the Act, 1973 by making
deviation and violating the sanctioned map which is compounded.
Therefore, under the garb of compounding, the accused cannot be
permitted to perpetuate and commit same offence time and again and get

it compounded under Section 32 of the Act, 1973.

178. So, Section 32 of the Act, 1973 read with Regulation 2.20 of
Compounding Bye-laws, 2009 permits the compounding of offence in
respect to same or identical offence only once and not beyond.
Therefore, after the offence committed by a person/Promoter/Builder
under Section 32 of the Act, 1973 has been compounded under
Compounding Bye-laws, 2009, subsequent identical offence is not
compoundable nor the Authorities can permit the subsequent

compounding.

179. 1t is trite law that the compounding only waives or satisfies
criminal liability/fines. It cannot be used as a tool to regularize

architectural changes that runs counter to the layout plan.

180. It has been pointed out by the learned counsel for the Promoter as
well as Development Authority that after the sanction of layout plan in
the case of Housing Schemes, the construction is done phase-wise and it
is altogether impossible to raise construction in one go of the entire
Housing Scheme, and thereafter, get the deviations permissible under the
law from sanctioned map compounded, because in a big Housing
Scheme, huge finance is involved, and it is not possible for a Promoter to
invest such huge amount and complete the project in one go, starts

selling the flats so constructed.

181. We are conscious of this fact. However, answer to the aforesaid
contention can be found in the Explanation to sub-section (5) of Section
4 of the Act, 2010 which provides that completion of construction work
of a building as a whole or the completion of an independent block of

such building, as the case may be.
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182. At this point it would be apt to refer to Section 15A of the Act
1973, which provides for completion certificate, and also sub-section (5)
of Section 4 of the Act, 2010. Section 15A of the Act, 1973 and sub-
section (5) of Section 4 of the Act, 2010 are reproduced below:-
“15A. Completion Certificate.—(1) Every person or body having been
granted permission under sub-section (3) of Section 13, shall complete
the developments according to the approved plan and send a notice in
writing of such completion to the Authority, and obtain a completion
certificate from the Authority in the manner prescribed or provided in the

bye-laws of the Authority :

Provided that if completion certificate is not granted and refusal to
grant 1t is not intimated within three months after receipt of the notice
of completion, it shall be deemed that the completion certificate has

been granted by the Authority.

(2) No person shall occupy or permit to be occupied any commercial
building or use or permit to be used such part thereof aftected by any

work until:
(a) completion certificate has been issued by the Authority; or

(b) Authority has failed for three months afier the receipt of the
notice of completion to intimate its refusal of grant of the said

certificate.

Explanation.—For the purposes of this section the expression
"commercial building" shall have the meaning assigned to it in the

Uttar Pradesh Municipal Corporation Act, 1959.”

Section 4 of the Act, 2010

4. General liabilities of promoter.-

(5) An apartment may be transterred by the promoter to any person only
after obtaining the completion certificate fiom the prescribed
sanctioning authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter fiom prescribed
authority [within the period specified for completion of the project in the

development permit or the building permit as the case may be.]
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Provided that if the construction work 1s not completed within the

stipulated period, with the permission of the prescribed authority;

Provided further that if the completion certificate 1s not issued by the
prescribed sanctioning authority within three months of submission of
the application by the promoter complete with all certificates and other
documents required, the same shall be deemed to have been issued after

the expiry of three months.

Explanation—For the purposes of this sub-section "completion” means

the completion of the construction works of a building as a whole or the

completion of an independent block of such building, as the case may

be 2

183. Section 15A(1) of the Act, 1973 mandates a person or body having
been granted permission under sub-section (3) of Section 15 to complete
the developments according to the approved plan and send a notice in
writing of such completion to the Authority and obtain a completion
certificate from the Authority in the manner prescribed or provided in the

bye-laws of the Authority.

184. The proviso to sub section 15A(1) of the Act, 1973 provides that if
the completion certificate is not granted and refusal to grant it is not
intimated within three months after receipt of notice of completion, the

completion certificate is deemed to be granted by the Authority.

185. So, the person or body having permission under sub-section (3) of
Section 15A of the Act, 1973 on completing developments according to
the approved plan, shall give a notice in writing of such completion to

the Authority and obtain a completion certificate from the Authority.

186. However, if the Authority does not grant or refusal to grant
completion certificate is not intimated by the authority within three
months after receipt of notice of completion certificate, the completion

certificate is deemed to have been granted.

187. After promulgation of Act, 2010, provisions of Act, 2010 would
apply. Further, Section 4 of the Act, 2010 provides the duties and

liabilities of Promoter.
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188. Section 4 (5) of the Act, 2010 prohibits the Promoter to transfer
apartment to a person without obtaining the completion certificate from
the prescribed sanctioning authority concerned as per Building Bye-

laws.

189. The second proviso to sub-section (5) of Section 4 of the Act,
2010 also stipulates that in case the completion certificate is not issued
by the prescribed sanctioning authority within three months of
submission of application by the Promoter complete with all certificates
and other documents required, the completion certificate shall be

deemed to have been issued after expiry of three months.

190. Explanation to sub-section (5) of Section 4 of the Act, 2010
contemplates that ‘completion’ under the aforesaid sub-section means
the completion of construction work of a building as a whole or

completion of independent block of such building as the case may be.

191. The Section 15A of the Act, 1973 and Section 4 (5) of the Act,
2010 must be construed harmoniously to achieve the purpose and object
of both enactments. The Group Housing consists of many independent
blocks. In such cases, the Promoter can complete a block in all respect
and, thereafter, obtain a completion certificate in respect of that block
under the Building Bye-laws from the prescribed authority, and,

thereafter, the Promoter can transfer the apartment in such block.

192. The whole object of incorporating the Explanation to sub-section
(5) of Section 4 of the Act, 2010 in giving liberty to the Promoter to
complete one block of Housing Society and obtain completion certificate
in respect of that block is to ease out the financial burden of the
Promoter as well as purchaser of the flats inasmuch as on selling the flats
and apartments in completed block, the Promoter would get money to
invest in the construction of other blocks, on the other hand the
apartment owners who have invested the money in purchasing flats can
reap the benefit of such investment, and if the apartment owner had

purchased the apartment after taking loan from a financial institution, he
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may be eased out from additional burden of paying rent and his liability

to pay EMIs of the loan is also eased out.

193. In the instant case, despite there being a provision under the Act,
2010 for obtaining a completion certificate after completing construction
of a tower/block viable for living, the Promoter did not do so in respect
of that tower where the construction has been completed rather applied
for completion certificate as per his own convenience. He has altered the

layout/map to reap the maximum financial gain.

194. In our opinion, such alteration/addition is not permissible for the
reason that as per Regulation 13 of Regulation, 2002, if the Promoter
wants any addition or intends to alter sanction plan, he shall have to
obtain permission from the Chief Executive Officer before the proposed

additions/alterations are carried out.

195. We further record that in a Group Housing Scheme, the Promoter
can make the construction of each Tower sanctioned under the layout
plan and while constructing the Tower as per original layout plan, if
there is deviation in each block within permissible limit, he can seek the
compounding in respect of each block, but under the garb of
compounding, he is not permitted to make alteration and deviation in the
layout plan by adding some floors in a block beyond sanctioned limit as
per original layout or by adding additional Tower in layout plan thereby,
evading Regulation 13 of Regulation 2002, Regulation 2.1.7 and 3.1.7 of
Building Bye-laws which mandates the Promoter to obtain prior
permission before making any external addition or alteration in the

layout plan.

196. Perhaps, envisaging the difficulty faced by Promoter, the
Legislature in Explanation to Section 4 (5) of the Act, 2010 has allowed
the Promoter in case of Group Housing to construct one tower/block
under the sanctioned layout plan and get a completion certificate in
respect to that block. Thus, Legislature in other words has treated one
tower/block in a Group Housing Scheme as one unit and allowed the

Promoter to obtain completion certificate, and thereafter, transfer the
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apartment and possession to the vendee (purchaser). Therefore, in such
case compounding of deviation in each block within permissible limit
without making any external addition or alteration in sanctioned layout
1s permissible, and we, in such sense, can call that multiple

compounding is permissible in Group Housing Scheme.

197. Now coming to the impugned compounding map dated
18.12.2024, we find that the two additional floors have been constructed

by the Promoter in Tower nos. 16, 17, 18, 19.

198. It has been argued by counsel for the petitioners that addition of
floors cannot be compounded in view of Regulation 3.2.10 of

Compounding Bye-laws, 2009 which reads as under.

“3,2.10 U far & s=aifd deli ot T uRkafda fag fomr srga=a Sarg
@1 10 ufaerd & 31fdep SHars o1 fAafor”

199. He submits that a reading of the aforesaid Regulation shows that
without changing the number of floors in a tower or building, the height

of the tower or building can be raised up to 10%.

200. However, learned counsel for the respondents has contended that
Regulation 3.2.10 is not attracted in the instant case as it is only in
respect of plotted developments and not in case of Group Housing
Scheme as the Group Housing Scheme has been treated differently from
the plotted developments. In this respect, reliance has been placed on
Regulations 3.3, 3.3.5 and 3.3.11 of Compounding Bye-laws, 2009

which reads as under:-

“3.3 AR | Wa [AAfor v fdenrd Iufaf® & SR srgH=g A#for ue
313y AT STeRT-STT geITY STE | ‘e, W18’ Td U8 & ¢ 9 A
3Tfapd AT &g W= &Y [Avarar (Contiguity) & gt - g1
JeAT AN Y-3TBIeA Gd ddl &5thel § Hfdes fAmfor fAmfaf@d
deh TG g -

IBC Laws | www.ibclaw.in



Case Citation: (2026) ibclaw.in 6574 HC

61
WRIC No. - 21821 of 2025

3.3.5 4u g quT IgHiSe SaadTRich, hRie Ud HRINTT waA! A
ST GRET 8 difdd gaad dc-d & 7 g ol 32T H gA -
BTG T JHhad 10 Ufderd da stfafe fAafon

3.3.11 AT vat & AT SRl & AR =g ghrsat i
TR IH TEAT YEUE & &A% & YR R Fwraa ghft-

() YUY fAchr | SifdehdH Teh SHIS|

(@) gu g3l # =g fdRerd U, U 3IR./sha-T1 U, T.31R. &
gfderd & arder garuTfde ghredil”

201. We find substance in the submission of counsel for the petitioners
inasmuch as Regulation 3.2.10 permits raising of height of building or
block up to 10% without changing the number of floors. The said
Regulation does not lay any distinction between plotted developments
and Group Housing Scheme. It applies to the building or blocks in a

multi-storey building and also to plotted developments.

202. The reason why we say so is that the word ‘yq@uvsi fde™r' in

Regulation 3.2.10 refers to land development or plot development.

203. In our opinion, the land development refers to a sustainable
development with an object to have a society where living conditions

and sources meet human needs without undermining planetary integrity.

204. In other words, sustainable development aims to balance the needs
of economy, environment and society. So, in our view, the word ‘sJ@usta
fder' referred in Regulation 3.2.10 has been used to achieve the
aforesaid object. Therefore, we are of the view that the distinction sought
to be made by the learned counsel for the respondents that the said
Regulation is applicable only in respect to plotted developments and not
in respect to Group Housing Scheme would frustrate the very object of

the provisions of Regulation 3.2.10.

205. We also find no rationale in the submission of counsel for the
respondents for the reason that in case of plotted developments where

small plots are used for individual living, such a restriction is applicable,
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and not in cases of multi-storey residential units inasmuch as strict
regulation to regulate multi-storey building are needed in order to secure
and protect the life of large number of families living in such multi-
storey buildings. Therefore, for this reason also, the distinction sought to
be made by learned counsel for the respondents does not appeal to our
conscience. Therefore, we hold that the construction of two additional

floors in Tower nos.16, 17, 18, 19 was not compoundable.

206. Further, we have already held that if any external additions or
alterations from the sanctioned map are intended to be made, the
Promoter/Builder has to obtain prior approval from the Chief Executive
Officer in writing before the proposed additions or alterations are

carried out.

207. In the instant case, under the third compounding plan, the
Promoter had erected additional block nos.27 and 28 which amounts to
alteration in the layout plan, and before carrying such alteration, the
Promoter had to obtain prior permission in respect of proposed
alteration, which has not been done in the present case, therefore
addition of two blocks which amounts to change in the layout plan in
violation of Regulation 13 of Regulation, 2002 is illegal and cannot be

compounded only on the ground that Promoter has permissible FAR.

208. We have already held that Promoter has included land owned by
by the Indian Air Force, and the Development Authority has included the
aforesaid land for calculating FAR which is per se illegal, therefore,
FAR has wrongly been calculated and for this reason also, the third

compounding is illegal.

209. Neither the Act nor Bye-laws permits the regularization of
construction and it is only the offence which has been compounded. In
this respect, it would be apt to refer to the judgment of this Court in the
case of Tula Ram and Others Vs. Kanpur Development Authority 2016
(118) ALR 174. Paragraph nos. 31, 32, 33, 34 and 45 of the said

judgement are being reproduced herein below:-
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“31. This Court finds no provision under the Act, 1973 which entitles

the Authority to go for profiteering on an illegal act of encroachment

or unauthorized construction in the name of compounding. The

compounding contemplated in section 32 is in respect to oftences

punishable under the Act. It nowhere provides that once an offence is

compounded, an act, which is in violation of Plan, shall also stand

regularized or become valid. The eftect of compounding is provided in

sub-section (2) of section 32 that an offender, if in custody, shall be

discharced and no further proceedings shall be taken against him in

respect to the “offence” compounded. This 1s with regard to criminal

lrability fastened upon the person for committing an offence under Act,

1973. But the prohibition contained in the Act and statutory obligation

upon Authorities to set right a person who has taulted/breached such

provision by taking appropriate action, e.g. demolition of building by

exercising power under section 27 has not been made inoperable when

an oftence is compounded. The proceeding prevented as a result of

compounding an “oftéence” relates to oftence and illegality/irregularity

so prohibited/controlled 1s under another provision.

32. It may also be noticed that by U.P. Act No. 3 of 1997 (hereinafier
referred to as “Act, 1997”), certain other offences have been provide
vide sections 26-D and 28-A. However, removal of any raised
construction in contravention of Plan and removal of encroachment
etc. are governed by a difterent procedure and steps which would

remain uneffected by such compounding. In other words,

compounding under the Act, 1973 is to avoid criminal liability and

punishment on conviction but not to regularize a construction

prohibited under the Act for which no relaxation is permissible except

when the plan 1s amended in accordance with section 13 of the Act.

33 In the garb of compounding, a resolution of authority or

Development Authority itself will not cure the patent defect going to

the root of the matter and an illegality will not stand cured and legal

with the consent of KDA or any other development authority since

statute provides a particular procedure and nothing can be done in a

manner other then the procedure prescribed in the statute.,
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34. When law requires something to be done in a particular manner,
things done otherwise are prohibited. This principle was recognized in
Nazir Ahmad v. King-Emperor AIR 1936 PC 253 and, thereafter it has
been reiterated and followed consistently by the Apex Court in a
catena of judgments, which I do not propose to refer all but would like

to refer a few recent one.

45. The reason for making an approved plan sacrosanct and not to be
touched easily is very evident. In the developed countries a lot of
emphasis is on the planned development of cities and urban areas. In
fact there dividing line in the urban and rural areas 1s getting
obliterated and one can say that every kind of local body is supposed
to proceed with an objective of planned development. The object of
planned development can be achieved by rigorous enforcement of
plans prepared affer careful study of intricate issues of city
management, scientific research, rationalization of loss and other
1ssues. The people of developed countries have successtully achieved
the objective of planned development contributing largely by strictly
adhering to plans, local laws and other directions including restrictions
necessary for effective implementation of such plans. They respect the
laws enacted by legislature for regulating planned development of
cities. There, one finds seldom complaint of violation of master plan
efc. in construction of building; residential, institutional or

commercial.”

210. It 1s also the case of the petitioners that there is a violation of
Section 5 (3) (a) of the Act, 2010, which mandates that the percentage
of undivided interest of each apartment owner in the common area and

facilities shall have a permanent character.

211. The aforesaid submission has been made on the strength that with
the increase in number of flats, the percentage of undivided interest of
petitioners in the common areas and facilities shall be altered and
reduced which cannot be done without the consent of all the apartment

owners and approval of the competent authority.

212. However, it is contended by the learned counsel for the

respondents that in the present case, as per available FAR, the Promoter
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could construct 1603 flats, whereas he has been permitted to construct
only 1096 units which is lesser than the permissible limit. Accordingly,
no consent is required as the common areas and facilities which have a

permanent character have not been altered.

213. It is also urged that the petitioners are not the residents of those
towers in which additions of floors have been made, therefore,
petitioners cannot allege the violation of Section 5 (3) (a) of the Act,

2010.

214. In our considered view, the aforesaid contention of learned
counsel for the respondents is misplaced in view of the law enunciated

by this Court as well as the Apex Court.

215. In this respect, it would be pertinent to refer to the judgment of
this Court in the case of M/s Designarch Infrastructure Pvt. Ltd. and
Another Vs. Vice Chairman, Ghaziabad Development Authority and
Others 2013 (9) ADJ 594 (DB). Paragraph 1no0.65(7) of the said

judgement is being reproduced herein below:-

“63. To sum up the conclusions drawn by us are as follows:

(7). Under Section 5 (1) of the U.P. Apartment Act, 2010 every person to

whom any apartment is sold or transterred by the promoter shall subject

to other provisions of the Act be entitled to exclusive ownership and

possession of the apartment so sold or otherwise transtferred. He 1s under

sub-section (2) entitled to the exclusive ownership and possession of

apartment and shall be entitled to such percentage of undivided interest

in the common areas and facilities as may be specified in the deed of

apartment and such percentage shall be computed by taking, as a basis,

the area of the apartment in relation to the ageregate area of all

apartments of the building. Such percentage of undivided interest under

sub-section (3) (a) in the common areas and facilities shall have a

permanent character, and shall not be altered without the written consent

of all the apartment owners and approval of the competent authority, and

which shall not be separated from the apartment to which it pertains. It

shall be deemed to be conveyed or encumbered with apartment, even
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though such interest is not expressly mentioned in the conveyance or

other instrument. The common areas and facilities under sub-section (4)

can not be transtferred and will remain undivided with the apartment.

These can not be partitioned or subject to any division and will be

enjoyed by the apartment owner under sub-section (5), without hindrance

or encroaching upon the lawftil richts of the other apartment owners.”

216. In this respect, it would also be useful to have a glance at
paragraph nos. 153,154 & 155 of the judgment of the Apex Court in the

case of Supertech Limited (supra) which reads as under.-

“153. Hence, it 1s abundantly clear that the construction of 1-16 and
1-17 in accordance with the second revised plan and the third revised
plan reduced the value of the undivided interest held by each
individual flat owner in the common areas and facilities, thereby
violating Section 5 of the U.P. Act, 1975 and Section 5 of the U.P.
Apartments Act, 2010, since the flat owners’ consent was not sought.
Further, the third revised plan encroached upon the garden area in
front of T-1, thereby resiling fiom the representation that had been
made to the flat owners at the time when they purchased the
apartments in 1-1, without their consent. Therefore, it constituted a
violation of Section 4(1) read with the proviso to Section 4 (4) of the
U.P. Apartments Act, 2010.

154. Finally, the appellant has also tried to argue that: (i) the consent
of each individual flat owner could not be taken and it had to be taken
from the RWA, as a collective body; (ii) the RWA only came into
existence on 20.10.2013, when it adopted the Model Bye-laws under
the U.P. Apartments Act, 2010; (iii) that this was after the third revised
plan was sanctioned; and (iv) hence, there existed no association to
take consent fiom. The High Court has dealt with this argument in the
impugned judgment by observing: (Emerald Court Owner Resident
Welfare Assn. case, SCC OnLine All paras 20-21)

“20. As per the averments of the respondent/company, the flats
were handed over to the apartment owners by September;, 2009.
The owners immediately formed Resident Welfare Association

(“RWA”) and got it registered with the Registrar Societies, in the
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very same year. Adopting the model bye-laws, did not arise, as it
was not enforced until 2011. After notification of Model bye-laws,
the Deputy Registrar Firm, Societies and Chits, Meerut vide letter
dated 14.12.2012 informed, that pending instructions from the
Registrar Firm Societies and Chits Uttar Pradesh, no decision in
the matter can be taken in respect of Model bye-laws and its
registration. The Registrar Firm, Societies and Chits Uttar Pradesh
vide circular dated 35.2.2013 addressed to all Deputy
Registrars/District Registrars issued instructions for registration
under Apartment Act, 2010 and directed that bye laws of existing
RWA be accordingly amended. The petitioner/society vide
resolution dated 20.10.2013 adopted the Model bye-laws and

conducted elections and thereafter informed the Deputy Registrar.

21. The respondent/company has recognized the petitioners
society as RWA of the apartment owners since inception and has
continuously corresponded with the petitioner society as RWA.
Letter dated 9.10.2012, 27.9.2012, 4.9.2012 and January, 2013
addressed to the petitioner society regarding redressal of their

grievance is on record.”

155. Therefore, it is clear that: (i) the RWA came info existence in
2009 itselt, when the first lot of apartment owners moved in, (ii) the
appellant was communicating with the RWA ever since; and (iii) the
RWA adopted the Model Bye-Laws under the U.P. Apartments Act,
2010, as soon as it was practicable. These averments have not been
challenged before this Court during the oral submissions by the
appellant, and hence, it will be held bound by its own conduct. In any
case, rights under the U.P. Act, 1975 and U.P._Apartments Act, 2010

have been provided to individual flat owners, and not to collective

bodies like the RWA. Hence, even the non-constitution of the RWA

will not extinguish the richts of individual flat owners. I[ndeed,

however, when such RWAs do exist, developers may use them to seek

a common consent from all the flat owners instead of approaching

them all individually.”

IBC Laws | www.ibclaw.in



Case Citation: (2026) ibclaw.in 6574 HC

68
WRIC No. - 21821 of 2025

217.  Chapter II of the Act, 2010 provides the duties and liabilities of
the Promoter. Section 4(1)(c), (d) & (f) of the said Chapter being

relevant in the present case are reproduced below:-

“4. General liabilities of promoter-(1) Any promoter who intends to sell

an apartment, shall make a full and true disclosure in writing of

following to an intending purchaser and the Competent Authority-
(a...
b)...

(c) the plans and specifications approved by or submitted for approval to

the local authority of the entire building of which such apartment forms

part;

(d) detail of all common areas and facilities as per the approved layout

plan or building plan;

(dd)...

e)...

(1) the details of the design and specifications of works or and standards
of the material which have been or are proposed to be used in the
construction of the building, together with the details of all structural,
architectural drawings, layout plans, no objection certificate fiom Fire
Department, external and internal services plan of electricity, sewage,
drainage and water supply system etc., to be made available with the

Association,”

218. Clause (c) of sub-section (1) of Section 4 of the Act, 2010 casts a
duty upon the Promoter, who intends to sell apartments, to make a full
and true disclosure in writing, the plans and specifications approved by
or submitted for approval to the local authority of the entire building of

which such apartment forms part.

219. Clause (d) of sub-section (1) of Section 4 of the Act, 2010 cast a
duty upon the Promoter to furnish and disclose the details of all common

areas and facilities as per approved layout plan or building plan.
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220. Sri Ashish Singh, learned Senior Counsel for the petitioners in

support of his submission has placed the following paragraphs of sale

deed of petitioner no.1 which reads as under:-

221.

“AND WHEREAS the VENDOR has developed and constructed a
Multi-Storied Group Housing Complex known as “GULMOHUR
GREENS” after obtaining requisite sanctions and approvals from
authorities concerned and the Ghaziabad Development Authority,
Ghaziabad has sanctioned the Group Housing Layout Plan vide their
letter no.568/THA/GH/06 dated 29.5.2006 and the construction of the
Phase-I of the said Group Housing Complex has been completed upto
the June, 2010.”

He has also relied upon paragraph nos.3, 9a, 9c and 10 of the sale

deed of petitioner no.1, which are being reproduced herein-below:-

“3. The VENDOR doth hereby grant to the VENDEE proportionate

undivided, indivisible or impartiable ownership rights, in the free hold

plot of land underneath the said Complex, situated in Karhera,

Ghaziabad, Pargana Loni, Tehsil & District Ghaziabad, as also in

common areas and common facilities, TO HOLD the same jointly and

in common with Purchaser(s)/Owner(s) of other Flats in the said

Complex.”

9. a. The basement, corridors, passage, stair case, mumties, lift rooms,
terraces, roots & parapet walls in the said complex shall continue to
be property of VENDOR who shall be entitled to use them for any
purpose whatsoever. Any Flat owner or the said Maintenance
Agency/Association  will not be allowed any type of

encroachment/construction or claim on the terraces, roofs, etc.

c. Any type of encroachment/construction in the entire Complex
including roads, lobbies, corridors, passage, stair cases, basement,
roof/terrace etc. will not be allowed to the Flat Owner or the

Maintenance Agency/Association.

10. The VENDEE and all persons having or lawfully or equitably
claiming any estate, right, title or interest whatsoever, in or upon the
said Flat shall from time to time and at all times hereafier keep the

said Flat, the walls of the said Flat and partition walls, sewers, drains,
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pipes and other appurtenances belonging to the said Flat in good
tenantable repair and condition in which they have been delivered to
the VENDEE and in particular so as to support, shelter and protect
other parts of the Complex other than his/her/their premises. The
VENDEE further agrees not to do or suffer any thing to be done in or

about the said Flat in his/her/their possession which may tend to

cause damage to any flooring or ceiling or any portion of the

Complex Building over or below or adjacent to his/her/their flat or in

any manner interfere with the use thereof or of any open space, stair

case, lift, passages etc. or facilities or amenities intended for common

2

use.

222. The sale deed has been executed on 07.09.2012 after the sanction
of first compounding on 15.11.2011, but the sale deed refers to sanction
of group housing layout plan dated 29.05.2006. The Promoter (vendor)
in the sale deed has not disclosed about the first compounding dated

15.11.2011.

223. Though the sale deed recites that construction of first phase of the
said Group Housing Complex has been completed upto June, 2010 but
the said assertion in the sale deed is contrary to the layout plan submitted
by the Promoter inasmuch as neither the layout plan nor the original

record discloses that project of Group Housing was divided into phases.

224. The condition no.3 of the sale deed in unequivocal terms states
that vendor grants vendee i.e. apartment owner proportionate undivided,
indivisible or impartiable ownership rights in the freehold plot of land
underneath the said complex and also in common areas and common
facilities to hold the same jointly and in common with the

purchaser/owners of other flats.

225. If the aforesaid clauses are read in the light of duties entrusted
upon the Promoter under Section 4 of the Act, 2010, it is evident that in
view of Section 4 (1) (c¢) and (d) of the Act, 2010, the Promoter has to
make a full and true disclosure in writing, the details envisaged in

Clauses (c) & (d) referred above.
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226. The intended purchaser i.e. vendee purchases the apartment after
knowing the details of plans and specifications of the building of which
such apartment forms a part and the details of common areas and

facilities as per approved layout plan or building plan.

227. This implies that the vendee purchases the apartment on the
representation by the vendor i.e. Promoter about the common area and
also the common facilities as detailed in plan and specification of
building which has been disclosed to the vendee by the Promoter before

the purchase of apartment.

228. The terms and conditions of the sale deed binds the vendor
(Promoter) as well as vendee (purchaser), therefore, there cannot be any
curtailment in the specifications, common areas and facilities which are
as per the sanctioned layout plan shown to the vendee at the time of

purchase of flats.

229. If after execution of the sale deed, the Promoter (vendor) changes
the layout plan and specifications of the building which had been shown
to the vendee at the time of purchase, and such change results in
reducing the ground coverage area, common areas and other facilities,
that would amount to curtailment or reduction in percentage of
undivided interest of each apartment owner in ground coverage area,
common areas and facilities, which have a permanent character as per
Section 5 (3) (a) of the Act, 2010 and cannot be altered without written
consent of all the apartment owners. Further, if such change results in
reducing the undivided ownership right in the freehold plot of land
underneath the said complex which right has been vested in the vendee
(apartment owner) by virtue of condition no.3 of the sale deed, such
change cannot be permitted as Promoter is bound by condition no.3 of

the sale deed.

230. Therefore, inescapable conclusion from the aforesaid discussion is
that the vendor i.e. Promoter cannot make any alteration in the
specification and plan thereby reducing the common areas and facilities

as per the approved plan which has been disclosed to the apartment
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owners (vendee) under Section 4 (1) (c) & (d) of the Act, 2010 at the

time of purchase of flats.

231. In this respect, it would be apt to reproduce paragraph no.146 of
the judgment of Apex Court in the case of Supertech Ltd. (supra) which

reads as under:-

“146. Under clause (c) of sub-section (1) of Section 4, a promoter who
intends to sell an apartment is required to make a full disclosure in
writing to an intending purchaser and to the competent authority of the
plans and specitications approved or submitted for approval to the local
authority, of the building of which the apartment is a part. Similarly,
under clause (d), a disclosure has to be made in regard to the common
areas and facilities in accordance with the approved layout plan or
building plan. Once such a disclosure has been made, sub-section (4)
stipulates that upon the execution of a written agreement to sell, the
promoter may make minor additions or alterations as may be required
or necessary due to architectural and structural reasons duly authorised
and verified by authorised architects or engineers. Apart fiom these
minor additions or alterations which are contemplated by sub-section
(4), the proviso stipulates that the promoter shall not make any

alterations in the plans, specifications and other particulars “without the

previous consent of the intending purchaser”. Mr Vikas Singh’s

submission, that this provision will apply to intending purchasers of

Apex and Ceyane and not to the persons who had purchased apartments

in the existing fifteen towers, cannot be accepted. The above proviso is

evidently intended to protect persons to whom the plans and

specifications were disclosed when they were the ‘intending

purchasers”. Further, a construction to the contrary will run against the

grain of the intent and purpose of the statute as well its express

provisions.”

232. It is also pertinent to note that the Promoter (vendor) cannot be
allowed to change the plan and specification of the entire building of
which the apartment forms part of nor can be permitted to curtail the
common areas and facilities as per the sanctioned layout plan or building

plan to his advantage and to the detriment of vendee. If that is allowed to
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happen, that would render the provisions of Section 4 (1) (c) & (d) of the
Apartment Act, 2010 redundant. In the instant case, it is evident from the
record that Promoter has deviated and used the FAR by extending
balconies of many apartments in several towers which establishes that
the Promoter has made these deviations only with an object to sell these
apartments on higher price to achieve maximum financial gain from sale

of such apartment.

233. The aforesaid fact discloses that vendor deliberately deviated from
his original layout plan by consuming extra FAR in the basement,
mumty, ground floor and balcony for his advantage only with a purpose

to sell the flats for higher price in which he has consumed extra FAR.

234. Therefore, we are of the view that before making any change in
plan and specification approved by the local authority of the entire
building of which the apartment forms part of and the details of common
areas and facilities as per approved layout plan or building plan, the
Promoter has to obtain written consent of apartment owners as provided

in Section 5 (3)(a) of the Act 2010.

235. Therefore, we reject the contention of learned counsel for the
respondents that so far as the alteration and specification in the plan is
within the permissible limit of FAR, the consent of apartment owners is

not required.

236. Now coming to the submission advanced by Shri Sanjeev Singh,
learned Senior Counsel appearing in Writ-C No.68187 of 2015 that
common area had also been sold is concerned, we find from the record
that said contention of Shri Sanjeev Singh, learned Senior Counsel has
substance which 1s evident from the noting in the original file of

Development Authority which is being reproduced herein below:-

ST fdeerg uTferesur, misamETg |
(fewaforgi ud ameer)
eI S VI=/AURT Yadd Si-7

AT GiRAT R el <RI 3R] WIS HUSel WS Ul Ho-17104/2017 SSIquol
e} 3Mfe g1 SftogtoTo 3fe & Si=aifd &RT-27(2), SoWo G AT iR fdehr
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JfafAg9-1973 & Siafa uiRd smeer fafd 06.06.20718 # darg Ho-439/310fH0
/S-7/2016 f&A1-03.06.2016 & fawg AfSia fohar w1 g1 I Smaer & AreqH &
TermteR fig, 95, Helt i, Higa iR, MiSamEe # qu 8T & da & Y &
I i WY § Wigd Amfaa & fAuda sifdeisr wadt & aarft =it srsvglara,
3RowoTo fUeR, HHR IS Pt eaed fhd T & 3MTaer uTRd fohdt T §1 I aMaeT
H wie & Hifdles &t i WY # 91y w0 T R T Ievgtara & fAafor & favg
Tifea 78t i a1 o Wete fAesR & o fobam T €1 fareer ot Aife SRy fokam
&1 foraH Ao Iger Agley & =amrierd # ardiet Ho-1104/2017 | seivquur et anfe
# uiivd 31maer & oA # f&1e-06.06.2018 & U H Teie ATfeieh Gd St Wa+ a1t
fSesR & urg & S9! Aifed Ufd fohd ST & ader uiika fohd T 1 UsiTd ahvor &
uTfereRuT gRT A1 foesr ot Aifea Rar mar om safew wifderor grr aifa smfaa
3meer fRea foRd oM & Try-aneyr srdiet onifdies wu § fAved fFd S & smraer wiRd
fehd TR 81| IekT TR0 H IuTeh e, MSIATeTG ferehtd UTfeeRRul, TiSiaTeTe i g9 fAder
& a1y gfaufea forar Srar g o usitd uevor 7 uele Arfdies g St W ot faese &
urg g1 gl & favg Aifea oY fohd S ot emmeer uilRa fokam mam g1 I 3mesr &
U H I T FRIEI0T foham 7T R W 9dd W SiAe gRaT | SI3ugiard l
fAmtor et got foear mar 81 S srgafAa srafd @mnT-4 @ 6 ay¥ & srafd 8|
S v Yot TR ST Ud faem ifdfAes-1973 &t &R1-26 Ud 27 & 3r=aifd
faaTgaR sfded fAafol W arg qRR #=A g AR 6 wRiaTE! 8d wic @ieat g

hH o 3rde AATuTeRat T 19 g Udr

1

glo dloko T@ YA i FodRo Il
CTeR Fo-2, Tl Ho-it-2dfl, [eriagr W= gu grafdm,
AgTR, MiSaTETg
i R dleelt GF st AT gt
CTeR Ho-2, Tele Ho-Sf-2&f), TerAter W= gu grafdm,
AgaTR, MiSkTErg

3rder fAHfor 1 TR
uqdel W A gRar A
JTSUGHATe okl fAAT0T Bl guf|

it ehe firiel O #ff T AR CreR Ho-2, Tele Fo-

Sit-28Y, Termter ¥ gu gRefE, Aig-R, miSamerg
dedt a1 diada ueht st Qoo sftaread
TR Ho-3, Wi Fo-Sil-3T, Terdiey W1 Ju grafd,
HigaTR, MSHATETG

ot 31fAveg srwrarTel g st THodho 3raTe SaR Ho-3,

yddd W HEA gRkar H
STSUgIaTet <l AT S guf |

ydd W HEA gRkar H

Tele To-Sfi-3¢fl, Terier M+ U g, Alg IR,
miSramETg

it Jar et it THoTHo AT erer To-3, Teie Ho-
Sit-39, TerteR YT gu gefE, Mg R, misamErg

ST3ugtaret sl fAwfor i gof|

ydd W HEA gkar H
IT3UGIaTel <kl fA#ToT B guf|
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20

21

22

23

24

25

26

27

3rder [AAfoTeRdt 1 918 T gar
oft Tepet T TR Ho-3, Teie Ho-Sil-38Y, iR T

2 GRe1 s ue 2R Ho-4, Wi Ho-sfi-4, [erHteER
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ot ol AR R TR To-4, Tele Ho-sit-4af,
glo Hy] M TR Ho-4, Teic Ho-Sit-44ft, TerAtex Hi=d

oft 3RfA< HaTTel 2R Ho-4, Weic Ho-Sfi-48Y, TerrteR

oAt AHRAT SH 2TaR To-5, Teie Ho-SH1-5T, TeHtaR

Al geerdt smf erer Ho-5, Tele Ho-Sii-5ft, [eriaR

St Toar A erar Ho-5, Teic Ho-Sii-5d1, TeiaR

At ¥ Tl <R Ho-5, Wi Ho-Sfl-581, [erHIaR

off i T e TR Ho-6, Tele Ho-Sit-6T, eI

oft @Iferd 2t eTeRr Ho-6, Tele Ho-Sii-64f1, TR W

oft T sieRR TR Ho-6, el Ho-Sit-64], TerAlex M

ot dsflg Ter ereR Ho-6, Tele Ho-Sii-631, [erHaR

off udlu FAR TIA TR Fo-7, Wie Ho-Sil-7g,
A ST YUSRY TTeR Fo-7, Tele Ho-Sit-7af, [erdaR

Nt ogeadar f&ued efaR To-7, Ueie To-Sft-7af,
oft I Al TR Ho-7, Tl Ho-Sit-731, Terrrex M

oft Al ¥ eTaR Ho-8, Tele Ho-Si1-8Y, T[erdier M+

oft 31t qiférd ereR Ho-8, ele Ho-Sit-8aft, [erHlaR

ft fasrg fS<a TR Ho-8, Tele Ho-Sit-8ft, erlaR

ot Stodho STt TR To-8, Tele To-Sf1-88, T[emHlaR

WRIC No. - 21821 of 2025

3rder fAHfoT F°1 TR
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
JTSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
JTSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
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3ray fAATr &1 UehR

off SR eTaR Ho-9, Tl To-Sf-9x, [eier Y- fdd W hHd GRar &

ot fasm S<a, srRTR Tamer W= gu gefem,
HIgATR, €TeR Ho-9, Tele Ho-Si1-94ft, TerAtex =T Ju

At Hig TR 2R Ho-9, Tele Ho-SH-9%, TerlaR

ft ST AT TR To-9, el Ho-Sfi-98], Tedier M

oft 1 &g TR To-10, wic Ho-Sfi-10T, TeHtaR

oft THTe Iq1eq TeR Ho-10, Tl Ho-Sit-104f, TerdaR

ot 3T P gAT <R Ho-10, Tele Ho-Sit-104H,
ot guR sflaraa TR Fo-10, Wie FHo-Sfi-108},
ofiAet At et 2R Ho- 11, Tete Ho-Sit-11T, TedTaR

ot THY PAR T[T @R Fo-11, Tele Ho-Sfi-174f,
At gar MIA @R Ho-11, Tele Ho-Sil-174f,
st Sidws Iogg e@R Ho-11, Tele Ho-sii-173},
oft et TR TR Fo-12, Tl Ho-it-12¢, TeHaR

st gafhd d9a @R Ho-12, Tele To-Sfi-124f,

ot fasa S<d, srRaeR Taaer W= gu gefEm,
HgATR, €TeR Ho-12, el Ho-Sfi- 124, [eriex W=

ot goYuur e} @R Ho-12, Tele Ho-Sfi-123],
TeTATgR Y-8 U grefd, AlgTR, mieimEe|
off W AR™UT g9 @R To-13, Tele Ho-Sil-13T,
TeTATgR U= U gefd, AlgTR, mieiamEe |
oft 7RAT qiferd eaR Ho-13, Ul Ho-Sit- 134, [eiaR

oft et e erer Ho-13, el Ho-Sil- 13, TerAaR

At GV HIfAF @R FHo-13, Wic Ho-sil-138],

STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |

gdd W HEA gkt H
SI3UgtaTet <l AT S quf|
gdd W HEA gRkar H
SI3UgtaTet <l AT S quf |
gdd W HEA gRkar H
SI3UgtaTet <l AT S quf |
gdd W HEA gRkar H
JI3UgtaTet <l AT S quf|
gdd W HEA gkt H
S13UgtaTet <l AT S quf |
gdd W HEA gRkar H
J13UgtaTet <l AT S quf|
gdd W HEA gRkar H
SI3UgtaTet <l AT S quf|
gdd W HEA gRkar H
SI3UgtaTet <l AT S quf |
gdd W HEA gRkar H
SI3UgtaTet <l AT S quf|
gdd W HEA gRkar H
SI3UgtaTet <l AT S quf|
gdd W HEA gRkar H
J13UgtaTet <l AT S quf|
gdd W HEA gRkar H
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3rder [AAfoTeRdt 1 918 T gar
Mt AT R TER To-14, Wic Ho-Sil-14g,
off Mga arad gut TR To-14, Tale Ho-Sil- 144,
oft 170121 higedt TR Ho- 14, Teie Ho-Sit- 14, TeriaR
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oft T eTeR Ho-14, Teic Ho-Sit- 1431, Tedies M

St TpHUN AT TR Ho-15, Wi Ho-Sil-15T,
sfiacdt srflar I 2R o-15, Wle To-Sfl- 154,
oft 9g FHAR TR Ho-15, Teic Ho-Sit-158, TerHIaR

At A TR Fo-15, Tele Ho-Sit-158), TeardigR T

oft Gsftg el ereR To-24, Tl Ho-Sit-24T, TerHteR

ot 3R & TR Ho-24, lc Ho-Sit-2481, TerHtaR

o aigR Ml TR Ho-25, Weie Ho-sf1-25T, Tewler

oft 3R 3felt TR Ho-25, Tele Ho-Sii-258], erHiaR

ot THodho fAd TR To-26, Tele To-Sil-267,
off digy Ml 2R Ho-26, Tele Ho-Sii-268%, T[erHiaR

oft g T[T 2R Ho-33, Teie Ho-Sit-33T, Tarlex M=

ot sreaft HAR A9 eraR Ho-33, Weic Ho-Sft-334H,
oft ST Y[l TR Ho-33, Tl Ho-Sii-33%, Terriar

ot qdH S 2R Ho-33, Weic Ho-Sf1-338}, TeHtaR

oft ISTg 3RRT TR Ho-34, Teie Ho-Sii-347, TedtaR

oY S SWETd el To-34, Wic To-Sil-344,
oft ¥R SUATE TR Ho-34, Teic Ho-Sit-34, TerHaR

WRIC No. - 21821 of 2025

3rder fAHfoT F°1 TR
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
JTSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
JTSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgIaTet <l AT S guf |
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
gdd W HEA gRkar H
STSUgaTet <l AT S guf|
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shH o Sray fAnforeRal 1 9 g gar 3ray fAHfoT &1 UehR
69 ot fasa S<a, sRRTR TaAler =T qu i, Ydad W @iFa gRar #
HIgTTR, IR Ho-34, el Ho-Sit-3481, Terter M= arvgiarer ot fAmfor s guf
7u g4, AlgTR, MisiareTT|
70 ot gpa &Ed ear Ho-35, Hele Ho-Sf1-35¢, [aHlgr Ydd W hiad QRar |
=1 gu gRefdT, HigaTR, miSarEre J13UgtaTet <l AT S quf|
71 oft A T TR Ho-35, Tele Ho-Sfi-358, [edlgr Ydd W dhiAgd  gRar H
U9 gu gRefd, HigaTR, miSarEre SI3UgtaTet <l AT S quf|
72 oimdt A wmi @R o-35, wAe To-Si-358, Ydw@ W HmA  gRar #
TerATeR Y= g gRefd, Mg=-R, miSamErg II3UGIaTel <kl fA#ToT &1 guf|
73 oft ofAe WeRaTal @R Ho-35 Wele To-uit-358, dd W HMd TRar A
TerATeR Y= g gRefd, Mg=-R, miSareErg II3UGIaTel <kl fA#ToT &1 guf|
74 sfiwct gfar f¥ge ey Ho-30, Wl To-Si-30T, dad W &4 TRar A
TR W8 U g, AlgaITR, misiarere JI3UgtaTet <l AT S quf|
75 oft I g ereR Ho-30, Teie Ho-Sfi-30eft, [edigr Ydd W diAgd  gRar #
=1 gu gRefdT, HigaTR, miSarEre S13UgtaTet <l AT S quf |
76 it 3AF SiH TR Ho-30, Telc Ho-sf-30), Telgy HYdad W & wRar #
U9 gu gRefd, HigaTR, miSarEre J13UgtaTet <l AT S quf|
77 St AHhA FHAR GATA TR Ho-30, Fic Ho-sit-308], HYdad W & wRar #
TerATeR Y= g gRefd, Mg=-R, miSarErg II3UgHaTel <kl fA#AToT B guf|
78 oft fisr AigT TR Ho-31, Tl To-Sf-31T, [edlgr Ydd W dhiad  gRar H
U9 gu gRefdT, HigaTR, miSarEre SI3UgtaTet <l AT S quf |
79  oimdt Rfdar eRIRT TR Wo-37, wle To-si-37d, Yd@ W HmA gRar #
TR W8 U g, AlgaITR, misiarere SI3UgtaTet <l AT S quf|
80 oft ST PAR ST TR Ho-37, Tele Ho-sf-37¢l, Hdad W higd wRar H
TerATeR Y= g gRefd, Mg=-R, miSamErg II3UGIaTel <kl fA#AToT B guf|
81  off 9 FUR Sieeft TR Ho-37, Wl Wo-sfi-378, da W A ghar &
TerATeR Y= g gRefd, Mg=-R, miSarerg II3UGHaTel <kl fA#AToT &1 guf|
82 oft 38 PAR YOG R Ho-32, Telc Ho-Sf-32Y, Ydd W hiAd gRar H
TR W8 U g, AlgaITR, misiarere SI3UgtaTet <l AT S quf|
83  ofiudt et FIfAF TR Ho-32, Tle Fo--32ef, d@@ W dAA ghar #
TR W8 U grefdT, AlgaTR, misiarere SI3UgtaTet <l AT S quf|
84  ofudt M SIS @R Ho-32, wie Ho-Sf-32#ff, yd@ W wmA ghar A
TerATeR Y= g gRefd, Mg=-R, miSarerg II3UGHaTel <kl fA#AToT &1 guf|
85 ot Aaild HHAR FIA TR To-32, Tl Ho-Sf-3281, Yded W AT TRar #
TerATeR Y= g gRefd, Mg=-R, miSameErg II3UGHaTel <kl fA#AToT B guf|

SIIITIAR TeATeX YT U g & Uele @ihdl gd ook fasi fS<d, saraey,
TereR W9, gu g, HigaT R, MSmEE @l Jo¥o TR AT Ud e
SfARTH-1973 &Y 4RT 26, 27 & 3r=ifd At STH aret e &1 Uy AR o g

3R o= ohx 3T TTT 8| HUAT STAIh-ATURT SEATER e I hE e |”
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237. The allegation of selling common areas is also substantiated by the
letter of V.K. Sonkar, Prabhari Pravartan, Zone-7 dated 03.06.2016, which

is being reproduced herein below:-

"ol THoUHo Urqd, 3reR AfHAAT gRT f0-73.04.2016 <hl Ig UYH Yol
Raié uxga &t 715 foh "wem1/4@ve- AR M4, 95 ekl A HigaTTR,
mifSiaTeTe # gU e & Yddl & WaHl oh A1 hiHd W | Wiehd AR
<h fau’ia srferepizr WaHl | s3vUgidarel -3 a4 gd AfHd 8 gd g # I
BT WY § R W R ™ 21 gdqH § Hf o vadl & e @9 H
3RoTtowo fUeR & TTY VST g hHL S ST %@ 8 9 SldR W fad
foveg cTsed anTfe it ST 28t &1 deA A SMIfdgd ©U & &R a1 gU 21"
3Pl I B JoYo TR Aol Ud faeprd srfefes, 1973 i gRI1-14 &
UIae= & fOudid 81

37y ARl dt BRUT gdrelt Aifew ST fohar man o a8 PR 9a™ b
F} 7 37 3o SFApa fAmfor st wifdreor grT iRy faar Sg wd 3k
o a1e THer I # 91 A gRR e T SIrg) Fifew & amie fduer
fafdad erg 718 @ GAare g Yol SHaeR fodm 7T SR AR ehls Hlvsieh
SR A e rerar [AaAfor @l sma e | srawd @)1 era: fohar
fAmfor ot srTfdeha gd kM gt g1 a1 srer sif9dar bt gy G- Raré
Y YgAd gl H# IR Ueel TR o1 U faenrd SfafAaw-1973 &t arT1-27
& I=Tild &I R fond T srifaga fAaAfor ot iR & smrqer wilkd &= gl
3rTfAd fAmfor &bt iR &t erfargl Aifew vt 817 & 15 fam1 & e faueft
S IR BT | IS 5 TGT A B B, A WA= gRT S IfAIpa fAwfor
! iRy e Sstemm | o got-@d Y agett fauer @ g & geemn oft oifa
& SR IR U TR AT vd Ao SifafRaw-1973 i aRT-49 &
3rmifd g smer +ff uila fRd o € o Auer & v Sa wae &t arr-26
& S=aifd Fem =T | arg off grR o i s

238. Section 5(4) the Act, 2010 prohibits the sale of common areas and
facilities and as such sale of common areas and facilities is an offence

under Section 25 of the Act, 2010 and calls for an action under Section 25

of the Act 2010.

239. In the instant case, the letter dated 10.04.2018 of the Junior

Engineer (Enforcement) Zone-7 to Station House Officer, Sahibabad,
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Ghaziabad for registering F.ILR. against the Promoter (Developer)
establishes that the Promoter has sold the common areas. Thereafter, an
FIR was registered under Sections 420, 467, 468, 471 I.P.C. on 11.04.2018
bearing Case Crime No. 0749 of 2018. The contents of FIR is reproduced

herein below:-
“HgIed,

FuaT B0 the @vg SqaUd, 95, et e, HigaTR, MSTETG gRT ToHteR
W= gu grefdT &1 el W Anfor e R § | I gu grefE & urfeeor
gRI fadier 13.01.2015 ot 3UTeeT HElGd gRT AR ihd Ua hi Y ot |
e fasraeal grT Tegfd vamor o3 g fhd fomT sheett o ST @ wiepd
A # U 2R & T18US TR W [ weiel & I shfad i Bisd g8
iepd Ua™ fohaT 7T § | 3o A fH 1 W & T H STANT Tete @it
g1 fohar ST 81 foierehT et faehreendt o ar fAfgd e R faerenat
&R 3o TR & UT3US TR chl Mt B Hid YA ot sTfdeghd w0 & Ao
= <t i} & Sk Faw faveg & | S wiee o it IS srTfaigha wu @ foRd
S W ot oo Sied, s”ReaeR A0 ths Avs Sqaud gt U T | o F
oG T gt PR 3Masaesh hRIATE! - I HE BY | Sokd STHIA bl o]
AR it fao fSget gRT S8aT § g snfefeh A A & flg IR T 8 1"

240. We are shocked to see that the Final Report is submitted without
enquiring into the allegations in the FIR. The final report has been
submitted on the ground that the dispute is of civil nature. The Final Report

1s being reproduced herein below:-

“offT STt HeheAT SWRied # 31al deh <l fadeT @ g 92 Uemier # 3 ¢ foh
arGIgehaHT St TANhILT ITed MirareTg fder mifdexur # orikd g s
BRT Ig ATHINT Gsficpd seran 11 g | foe# fad==n @ ag &g gidn 8 fs #10
3= T # Re H068187/15 faARIfA 8 Ud IuRled HH-I U0 § T
fafder ggfa @1 g | SR are SRR fhar S =IrEifRd o1 dfeh faenrg
UTfSeRoT gRT I SR Gsiiepd T faam mam gd faeer nfeieeor gt ot a8
I1d WpR Tt g fb IR U gu-g g Afde ugfa o1 8 o1 59
gRfRIfa & fadamr o1 fhar S =mrifaa Udta Tl 81T 81 31k YohgHT SuRted
Fi fagamr iR sif~s Ruté g &6t St § | Agiea @ oy ¢ foh sif<m
Rt e et b par R 1”
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241. It is a case where record establishes that the police authorities
have colluded with the Promoter in submitting final report inasmuch as
the allegations in the FIR was that the Promoter has delivered the
possession of the apartment without obtaining completion certificate and
has sold the common area which was to be left for the purposes of
greenery in the Group Housing Scheme. Considering the fact that it is a
case which establishes on record the allegations made in the FIR, the
final report has been submitted without enquiry and investigation by the

Police Authority.

242. The fact that police has not conducted the investigation properly is
also evident from the affidavit of Surender Singh who was also the
investigating officer in the aforesaid case crime number. The affidavit
reveals that he did not make any effort to inquire about the correctness of
the allegations inasmuch as he did not make any spot inspection to find
out as to whether any common area had been sold by the Promoter nor
he made any effort to visit the office of the promoter and record
statement of the Promoter against whom serious allegations of violation

of selling common area has been made.

243. He has done only paper work by recording the statement of one
Sanjeev Sharma who was the general manager of the Gulmohar Green
Society, and had no concern whatsoever with the offence which is
evident from the averments made in paragraph nos.13 to 22 of the
affidavit of Surendera Singh, Investigating Officer dated 11.09.2026.

The aforesaid paragraphs are being reproduced below:-

“l13. That the deponent perused the case diary and the details of earlier
investigation carried out by the earlier investigating officers were duly
entered by the deponent in the case diary vide CD No.§ prepared on
24.11.2021.

14. That on 03.01.2022, the deponent served notice upon the informant
under section 160 of the Code of Criminal Procedure, 1973 requiring

him to give statement within 3 days.
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15. That the informant came to the police station on 25.02.2022 and had
given his statement under section 161 Cr.PC., the statement of the
nformant Shri Satya Prakash Yadav, Assistant Engineer, Ghaziabad
Development Authority (posted in the East Zone of the Development
Authority at the time of recording of statement) was duly entered vide
CD No. 10 prepared on 25.02.2022. The informant has stated that he had
lodged the first information report in pursuance of the direction issued
by his superior authorities. He further stated that defying the sanctioned
map issued by the Ghaziabad Development Authority, the accused Vijay
Jindal sold the green area in favour of the flat owners by way of
registered sale deeds and the flat owners have taken illegal possession
over the same. The informant further stated that the said act was done by

the accused to gain wrongtully.

16. That during interrogation, the informant was asked by the deponent
with regard to the ownership of the land and the informant had stated
that the ownership of the land was with the accused Vijay Jindal.
However, the sale deeds got registered by him, were not in accordance
with the sanctioned map. When the deponent put a query to the
nformant, as to how there had been a cheating if the accused was the
owner of the land. The informant stated that it was correct that the land
was owned by accused, but, the requisite amount to be deposited with
the Ghaziabad Development Authority with regard to the land, had not
been deposited by the accused and sale deeds were executed. There

would have been no case lodged if the accused had deposited the fine.

17. That thereafier, the deponent served notice under section 91 of
CrPC., to the accused and asked him to get his statement recorded

within 3 days.

18. That thereafter, on 15.05.2022, the General Manager of the
Gulmohar Green Society, Shri Sanjeev Sharma appeared on behalf of
the accused and got recorded his statement. In his statement Shri
Sanjeev Sharma stated that he had been discharging the duties of
General Manager in the Society and he was having full knowledge of
the matter. He further informed that Writ Petition No.68187 of 2015 was
pending 1n the Hon'ble High Court and the development authority had
also admitted the facts of the writ petition and had further determined
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the compounding fee after enquiry to the tune of Rs.9,66,96,929.00. It
was further informed by Shri Sanjiv Sharma that the development
authority had admitted that in lieu of the registered sale deeds executed
the compounding fee was require to be deposited with the development
authority. It was further stated by him that the Ghaziabad Development
Authority had issued order regarding imposition of fine. Shri Sanjiv
Sharma further stated that no forged document had been prepared by
Gulmohar Society, nor any one had been cheated. He further provided
the copy of the order passed in the aforesaid writ petition. The statement

had been entered in CD No. 12 prepared on 15.05.2022.

19. That after recording the statement of Shri Sanjiv Sharma, it appeared

to the deponent that the matter was not concerned with the oftence of

cheating, and moreover, as per the allegations and the investigation, the

elements of criminality were not found. The aforesaid facts was

mentioned by the deponent in CD No. 12 dated 15.05.2022.

20. That however, in order to find out the correct position, the deponent

recorded the supplementary statement (Majid Bayan) of the informant
Shri Satya Prakash Yadav on 13.06.2022 and entered the same vide CD

No. 13 prepared on 13.06.2022. In his supplementary statement the

informant stated that it was true that the owner of the land was Shri

Vijay Jindal, the Director of Gulmohar Society and he had sold the land

without getting the sanctioned map. The informant further stated that the

development authority suftered loss of revenue on account of the

execution of sale deeds. He further stated that the matter was

compoundable and a case was to be filed before the Hon'ble Court but in

compliance of the directions issued by his superiors, he had lodeed the

first information report.

21. That the deponent on the basis of the evidence collected during

investigation had found that the matter was compoundable and of civil

nature, therefore, the deponent had concluded the investication. The

aforesaid facts is mentioned in CD No. 13 prepared on 13.06.2022.

22. That thereafier, the final report was submitted by the deponent on
21.06.2022 before the then Circle Ofticer, Shri Abijith R. Shankar (IPS)

for approval.”
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244. Therefore, in such view of the fact, we find that it is a fit case
where a direction be issued to the Commissioner of Police, Ghaziabad to
depute an Officer not below the rank of Assistant Commissioner of

Police to make a fresh investigation in respect of allegations made in the

FIR.

245. In compliance of the order of this Court dated 10.09.2026, Abijith
R Shankar (the then Circle Officer, Ghaziabad), presently posted as
Superintendent of Police, District Deoria has filed an affidavit in which
he has stated that he was the Circle Officer, Sahibabad, District
Ghaziabad from 04.01.2022 to 29.07.2022, and the Final Report was
submitted before the competent Court on 24.08.2022. The averment in
the affidavit reflects that an attempt has been made not to disclose the
name of approving officer of the Final Report. Paragraph nos. 8 to 13 of
the affidavit of Abijith R Shankar are being reproduced below:-

“8. That it 1s most respecttully submitted that the deponent had been
posted as Circle Officer Sahibabad, District Ghaziabad from 04.01.2022
to 29.07.2022, whereas the Final Report in the aforesaid case was filed
before the Competent Court on 24.08.2022. Therefore, it is not clear to
the deponent whether the aforesaid Final Report was forwarded by him.
Further, in the letter dated 11.09.2026 sent by the Assistant
Commuissioner of Police, Sahibabad, Commissionerate Ghaziabad, to the
Commussioner of Police Headquarters, Commissionerate Ghaziabad, it
has been stated that clarification is required as to from which
supervisory officer the approval was obtained and the Final Report was

forwarded to the Court.

9. That it 1s further submitted that, Letter No. Ba-01/2026/writ dated
11.09.2026, has been forwarded by the Additional Commissioner of
Police, Headquarters, Commissionerate Ghaziabad, to the Deputy
Commissioner of Police, Trans-Hindon, Commissionerate Ghaziabad,
wherein it has been stated that the case diary and the Final Report
relating to the aforesaid case are being traced, so that, on the basis of the
endorsement of the competent officer recorded on the case diary, the
name and present posting of the officer who approved the Final Report

may be ascertained.
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10. That it is further stated that, through the office letter dated
12.09.2026, correspondence was made with the Commissioner of
Police, Commissionerate Ghaziabad, seeking information regarding the
Final Report of the aforesaid case which has been filed before the Court,

and a request has been made that a certified copy thereof be made

available, so that information regarding the then Circle Officer,

Sahibabad, District Ghaziabad, who had forwarded the Final Report

which was subsequently filed before the Court, may be ascertained.

11. In addition to the above facts, it is respectfully informed that the
deponent was relieved from duty on the afternoon of 14.05.2022 and
was on medical leave for 33 days from 15.05.2022. The final report of

the above case was prepared on 21.06.2026 and was filed in the Court

on 24.08.2026, after the deponent was transterred from the Circle
Ofticer, Sahibabad, District Ghaziabad, on 29.07.2022. It is not clear

from the above facts that the deponent himself forwarded the above final

report for filing in the Court.

12. That 1t is most respectfully stated that as of the present date, it has
not been possible to ascertain whether the Final Report relating to the
aforesaid case was forwarded by the deponent himself. In order to
ascertain the aforesaid fact it is necessary to examine the signatures
appearing on the Final Report submitted before the Court. Accordingly,
request has been made to the Commissioner of Police, Commissionerate

Ghaziabad for providing certified copy of the Final Report.

13.  That the deponent may kindly be granted 3 days further time to
obtain the copy of the Final Report for the verification of the facts stated
in preceding paragraphs. The deponent further undertakes to file a
separate personal attidavit before this Hon ble Court in compliance with

the order dated 10.09.2026.”

246. In the instant case, it is not disputed that till date no completion

certificate has been obtained by the Promoter, and the Promoter with

impunity has violated the provisions of Section 15A of the Act, 1973 and
Section 4 (5) of the Act, 2010.

247. The object of issuance of completion certificate is to ensure that

construction strictly follows the sanctioned building plan, local zoning
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laws and floor space limit. In other words, it confirms that a building is

constructed as per the approved building plan, local rules and standards.

248. The further object of issuance of completion certificate is that it
ensures structural safety. The completion certificate confirms the
building meets required engineering, fire safety and structural integrity
standards. In other words, the completion certificate ensures that
building is compliant with guidelines or structural integrity, fire safety,

electrical fittings, plumbing and other vital systems.

249. Though, the Promoter in his compliance affidavit has stated that
he had already applied for completion certificate, but had neither
received the completion certificate within the time contemplated under
the provision nor any intimation with regard to refusal of completion
certificate had been intimated, therefore, it is deemed that he has
obtained completion certificate. However, the said fact has been denied
by the Development Authority, and the Vice Chairman in his affidavit
dated 14.09.2026 has stated the steps taken by Development Authority to
ensure that Promoter may obtain the completion certificate. Paragraph
no.17 of the affidavit of Vice Chairman is being reproduced herein
below.:-

“l17. That at this stage, 1t would be relevant to point out the Authority, at

various stage, had taken a serious action in order to ensure that the

completion certificate may be obtained. However, despite the actions

taken against the private respondent the completion certificate was not

obtained. The details of the actions taken by the Authority are follows.-

a. On 02.08.2016, the challan was issued against the private
respondent for granting possession without obtaining the completion

certificate.

b. After issuance of challan, a case was registered and show cause
notice was issued to the private respondent, on 02.08.2016 to show
cause as to why the appropriate action may not be taken for

delivering possession without obtaining the completion certificate.

c. Thereafter reminders were also sent on 09.082016 and

10.08.2016.
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d. The private respondent vide its letter dated 10.08.2016 addressed
to In-charge Enforcement Zone-7, apprised that various NOC's has
been obtained however, due to non issuance of few NOC's such as

Fire etc., the partial completion certificate could not be obtained.

e. The Ghaziabad Development Authority, again on 23.08.2016
communicated the private respondent that the objection raised in
regard to completion certificate has not been cured, the information
of which was already given on 24.09.2015. No application was
given, despite informing private respondent on 04.04.2016 and
30.05.2016. Accordingly, 3 days' time was granted to the private
respondent to apply for completion certificate along-with all the

records.

f. Accordingly, on 27.10.2017 an application for obtaining partial
completion certificate was applied wherein certain objections were
raised on 30.11.2017 which was duly served upon private respondent
on 02.12.2017, receiving of which is available on the said

communication itself.

g Thereafier, the Apartment Owner Association communicated
various difticulties being faced by the residents, in compliance
thereof, the Ghaziabad Development Authority issued a notice on
19.03.2018 to the private respondent to immediately obtain a

completion certificate.

h. On 11.04.2018, the answering respondent has also lodged an FIR
against the private respondent for transterring possession without

obtaining the completion certificate.

1. Thereafter, on 28.06.2019 a letter was also sent to the private
respondent to complete all ongoing work and immediately obtain
completion certificate. It was also directed by the answering
respondent that after obtaining the completion certificate, the aftairs

may be transferred to the Apartment Association.”

250. From the contents of affidavit of Vice Chairman, it is evident that
the statement of Promoter that he has applied for completion certificate

with all necessary documents is incorrect and false. Therefore, the stand
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taken by the Promoter that since he had applied for completion
certificate and he did not receive the completion certificate or get any
intimation with regard to rejection of completion certificate within the
time enumerated in the relevant provision, therefore, the completion
certificate i1s deemed to have been granted to the Promoter is incorrect

and against the record.

251. In the present case, it is admitted on record that the sale deed in
respect of apartment have been executed by the Promoter, and the
apartment owners have been given possession and they are residing in all
the flats except flats which are compounded under the third
compounding. The completion certificate ought to have been obtained by
the Promoter before selling even a single apartment, but the Promoter
did not choose to obtain the completion certificate and has violated the
provisions of Section 15A of the Act, 1973 and Section 4(5) of the Act,
2010 with impunity thereby, putting the life of thousands of residents in
the aforesaid society in danger, and in this misdeed of the Promoter, the
Officers of the Ghaziabad Development Authority are equally involved
inasmuch as despite there being ample evidence on record that Promoter
has not obtained completion certificate, yet Officers of the Development
Authority allowed the apartment owners to stay in the said apartments.
The Officers of the Ghaziabad Development Authority did not take any
concrete steps to ensure strict compliance of Section 15A of the Act,
1973 and Section 4(5) of the Act 2010, rather they in collusion with the
Promoter allowed the second and third compounding of map despite
knowing fully well the fact that Promoter has violated the provisions of
Section 15A of the Act, 1973 and Section 4(5) of the Act 2010 and
transferred the flats and possession to the apartment owners without
obtaining the completion certificate which is an offence under Sections

25 & 26 of the Act, 2010.

252. 1t will also not be out of place to mention that while sanctioning
the third compounding, it has been mentioned in the noting which we
have reproduced in paragraph no.97, and the fact that Promoter has sold

the common area to 85 persons which is evident from the noting and
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details of persons to whom common areas have been sold which we have
reproduced in paragraph no.236 of the judgment, yet the respondent no.2

sanctioned the third compounding.

253. This reflects that the Officers of the Ghaziabad Development
Authority colluded with the Promoter in perpetuating the illegality
committed by the Promoter by violating the provisions of Section 15A of
the Act, 1973 and Section 4(5) of the Act 2010 which is a criminal
offence thereby, putting the life of thousands of residents in the aforesaid

Society in danger.

254. The aforesaid fact would show that no serious and sincere effort
has been made by the Development Authority for taking any action
against the Promoter for violating the provisions of Section 15A of the
Act, 1973 and Section 4 (5) of the Act, 2010 inasmuch as from the
averments contained in para 17, extracted above, of the affidavit of Vice-
Chairman dated 14.09.2026, it is evident that after 28.06.2019, no step
has been taken by the Development Authority in respect of failure of the

Promoter to obtain completion certificate.

255. It is only when this Court took serious note of the matter and
sought personal appearance of Vice Chairman, some committee has been
constituted by the Vice Chairman with a direction to submit its report

within one month.

256. The original record reveals that the ‘NOC’ from various
departments namely, Fire, etc. have not been obtained by the Promoter

for obtaining the completion certificate.

257. In such view of the fact, it 1s established on record that Promoter
has violated the mandate of Section 4(5) of the Act, 2010 and Section
15A of the Act, 1973 with impunity in transferring the flats to the
purchasers without obtaining completion certificate with an ulterior
motive to fetch maximum money from the sale of apartments by
compromising life and safety of thousands of persons living in the

Society.
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258. We find the conduct of the Promoter in transferring and delivering
the possession of the apartments without completion certificate is
reprehensible and calls for strict action against him for violating the
provisions of Section 15A of the Act, 1973 and Section 4(5) of the Act,
2010.

259. The facts delineated above also establishes that the Development
Authority has been in collusion with the respondent no.3-Promoter in
committing the aforesaid illegalities with impunity by the Promoter
inasmuch as despite the fact that Development Authority did know about
the violation committed by the Promoter, allowed him to transfer the

apartments and deliver the possession to the apartment owners.

260. The illegalities did not stop here. The Development Authority
knowing fully well, the fact that the Promoter has violated the provisions
of Section 15A of the Act, 1973 and provisions of Section 4(5) of the
Act, 2010 proceeded to grant third compounding and allowed him to
construct two additional towers i.e. Tower no. 27 and Tower no.28 and
add two floors in Tower nos.16, 17, 18 and 19, despite the fact that
apartments had already been constructed up to eight floors in the
aforesaid four towers, which are occupied by the families of purchasers

of such apartments.

261. The collusion between the Development Authority and the
Promoter is also manifest from the fact that the Promoter sold the flats in
the aforesaid four towers i.e. Tower nos.16, 17, 18 & 19 without
obtaining completion certificate and delivered the possession thereof
which he could not do, as the Promoter did not submit any application
for issuance of completion certificate in respect to aforesaid towers,
thereby compromising with the security and safety of the residents of
said towers. The Development Authority permitted the Promoter to
construct additional two floors in Tower nos.16, 17, 18 & 19 which
could not have been compounded, if the Development Authority had
enforced the statutory provisions as detailed above and had taken action

against the Promoter for violating Section 15A of the Act, 1973 and
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Section 4(5) of the Act, 2010, harassment of the apartment owners by the

Promoter could have been avoided.

262. A contention has also been advanced that apartment owners are
also equally responsible for violation of Section 15A of the Act, 1973
and Section 4(5) of the Act, 2010.

263. It is needless to say that the Promoter holds a dominant financial
position, whereas apartment owners have purchased their unit after
securing their own financing. To manage the funds, many a times the
finance is obtained from the Finance Company or Financial Institutions
or Banks which lends them money on interest which is to be returned by

them in Equal Monthly Installments (EMI).

264. In the instant case, the project had started in the year 2005 and
more than 20 years have passed since, but the project has not been
completed. The Promoter has chosen not to obtain the completion
certificate despite the fact that under Section 15A of the Act, 1973 and
Section 4(5) of the Act, 2010, the responsibility to obtain completion

certificate 1s of Promoter.

265. In such a pitiable situation, we cannot expect the apartment
owners who have invested their hard earned money and on many
occasions have managed the funds from Finance Company, Financial
Institutions or Banks with a liability to pay EMIs on getting the loan
sanctioned which begins immediately after loan amount is paid to the
Promoter. In such situation, the apartment owner cannot afford to wait
till the time the Promoter obtains the completion certificate. Because of
this compulsion and constraints, the apartment owners have no option
but to occupy the apartments to ease out their financial burden. The
hardship faced by the apartment owners does not give a licence to the
Promoter to exploit their financial incapacity and helplessness to his
advantage and violate the mandatory requirement of obtaining a
completion certificate, as required under Section 15A of the Act, 1973
and Section 4(5) of the Act, 2010. Therefore, we do not find substance in

the argument of learned counsel for the respondents that apartment
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owners are also responsible for violation of Section 15A of the Act, 1973

and Section 4(5) of the Act, 2010.

266. So far as the first and second compounding are concerned, though
we have recorded a finding that there was illegality in approving the first
and second compounding for the reason that in the absence of any
original sanction map, there cannot be any compounding inasmuch as
compounding of offence is contemplated where permissible deviation
has been made from the sanctioned map. However, since the third party
interest have been created and petitioners have not assailed the first and
second compounding map, therefore, in the peculiar facts of this case,
we do not propose to pass any adverse order in respect of apartments

constructed during the first and second compounding.

267. So far as third compounding is concerned, it has come on record
that apartments constructed under third compounding have not yet been
sold nor any third party interests has been created, which fact is also
evident from the Commission’s Report dated 25.09.2026, appointed by
this Court vide its order dated 16.09.2026.

268. We have also held that despite the fact that eight Khasras i.e.
Khasra nos. 1034, 1035, 1051, 1054, 1058, 1060, 1061 & 1063 are
owned by Indian Air Force, but the area comprised in the aforesaid
Kharas which is 4560 Square Meter had been included for the purpose of
calculating FAR was patently illegal and erroneous as the Promoter did
not have the title over the aforesaid eight Khasras. Therefore, the
calculation of FAR by including the area of 4560 Square Meter which is
the area of aforesaid eight Khasras is wrong. Therefore, for this reason

also, the order of third compounding map has been passed illegally.

269. We have already on the basis of many grounds urged before us
held the third compounding dated 18.12.2024 illegal. Therefore, we hold
the third compounding dated 18.12.2024 cannot be sustained and is,
accordingly, set aside. Consequently, we direct the respondent no.2 to
demolish the 9™ and 10" floor of Tower nos. 16, 17, 18 & 19 and also

entire Tower nos.27 & 28 within a period of two months from the date of
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the judgement. We also permit the respondent no.2 to recover the
expenses incurred in demolition from the Promoter as arrears of land
revenue. We further direct the District Administration as well as Police
Authorities to provide adequate assistance and security to the Officers of
the Development Authority at the time of carrying out demolition in

compliance of this order.

270. In the instant case, we have held that the concerned Inspector
Surendera Singh has not conducted the investigation properly and fairly,
and thus, has failed to discharge his duty properly. In such view of the
fact, we suspend the Inspector Surendera Singh and direct the competent

authority to hold an inquiry against him for dereliction of duty.

271. We have already extracted the contents of affidavit of
Superintendent of Police. It reflects from the affidavit of Superintendent
of Police that he evaded disclosing the name of the Officer who has
approved the Final Report. We are surprised to see such an affidavit.
However, we direct the Commissioner of Police, Ghaziabad to find out
the concerned Officer who has approved the Final Report in Case Crime
No. 0749 of 2018, and further direct the State Government to institute an

inquiry against such Officer for dereliction of duty.

272. In the instant case, for the reasons given above, we have held that
the third compounding could not have been done, and further despite the
fact that authority knew that the Promoter has violated with impunity the
provisions of Section 15A of the Act, 1973 and Section 4(5) of the Act,
2010 and despite having knowledge about said fact, the Vice Chairman
has sanctioned the third compounding by order dated 18.12.2024.
Therefore, we are of the view that this is also a case of dereliction of
duty by the Vice Chairman of Ghaziabad Development Authority who
has sanctioned the third compounding order dated 18.12.2024.
Accordingly, we direct the State Government to institute a disciplinary
inquiry against the Vice Chairman of Ghaziabad Development Authority
who has issued/approved third compounding map dated 18.12.2024

within a period of one month from the date of this judgement and order.
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273. For the reasons delineated above, we find that it is a case where
poor apartment owners have been harassed by the Promoter in
connivance with the Development Authority. Therefore, it is a fit case
for imposition of cost. Accordingly, we quantify the cost of Rs.25 lacs
upon the respondent no.3, which shall be deposited by him in the
accounts of Society namely, Gulmohar Greens Residents Welfare
Association (GGRWA) within a period of one month from the date of

this judgement and order.

274. We have recorded that Promoter has sold the common areas to
various persons, and respondent no.2 has identified 85 such persons as
is evident from the noting of respondent no.2 which we have reproduced
in paragraph no.238, therefore, we further direct the respondent no.2-
Vice Chairman, Ghaziabad Development Authority to constitute a three
Members Committee Headed by him, which shall after giving due notice
and opportunity of hearing to the aforesaid 85 persons identify the
common areas which have been sold to them, and if, any construction
has been raised by them, they shall demolish the same, and thereafter,

hand over such common area to the society.

275. We further direct the respondent no.3 i.e. Promoter to return the
sale price of the common areas sold by him to the aforesaid 85 persons
and alongwith the cost of construction to be determined and quantified
by the three Members Committee alongwith 10% interest from the date
the apartment owners have paid the price for such area to the Promoter.
The Committee constituted in paragraph no.274 of the judgement shall
complete the aforesaid exercise within a period of six months from the

date of this judgement.

276. It is a clear case where the Promoter has misrepresented the
correct facts and played fraud upon the apartment owners by selling
common areas, and thus, has committed an offence. Accordingly, we
direct the concerned Police Station to register FIR against the Promoter
for committing the offence of fraud, misrepresentation and violating the

provisions of the Act, 2010 with impunity within two weeks from the
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date of the judgement. The investigation in the aforesaid offences shall
be done by an Officer not below the rank of Additional Commissioner

of Police, Ghaziabad.

277. We have held above that in the instant case, the Officers of the
Ghaziabad Development Authority are also in collusion with the
Promoter, and because of their slipshod approach, the petitioners and
residents of the Society had to suffer a lot and had to enter into the
litigation by incurring substantial expenses, therefore, in such view of
the fact, we are of the view that respondent no.2 be directed to pay a cost
of Rs.50,000/- to each petitioner in Writ-C No.21821 of 2025 within a

period of two months from the date of pronouncement of this judgement.

278. For the reasons delineated above, both the writ petitions are,

hereby, allowed.

279. The Office is directed to return the original record of Ghaziabad
Development Authority to Sri Tejasvi Misra, Advocate forthwith after

obtaining receiving from him.

(Sudbanshu Chauhan,J.) (Saral Srivastava,].)

October 27, 2026
Sattyarth/NS

Digitally signed by :-
NITIN KUMAR
High Court of Judicature at Allahabad
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