
Mohan (Steno) & Krishna (PS) 

IN THE NATIONAL COMPANY LAW TRIBUNAL 
AMARAVATI BENCH 

(Through Hybrid Mode) 
Item No.1 

IA (IBC)/79/2026 in  
CP (IB)/2/7/AMR/2025  

(Admitted) 
IN THE MATTER OF: 

Axis Bank Ltd    

  …Petitioner/ Financial Creditor 

Versus 

M/s. Kallam Brothers Cottons Pvt Ltd  
…Respondent/ Corporate Debtor  

 
  
And In the matter of IA (IBC)/79/2026 
 
Kushal Finnovation Capital Pvt Ltd 

…Applicant 
AND 

Mr. Rajesh Chillale, 
IRP of Kallam Brothers Cottons Pvt Ltd & 2 Ors. 

…Respondents 
 

Under Section:  7, 60(5) of IBC, 2016 
  

     Order delivered on 29.04.2026 
 

CORAM:  

 
SHRI KISHORE VEMULAPALLI, HON’BLE MEMBER (JUDICIAL) 
SHRI UMESH KUMAR SHUKLA, HON’BLE MEMBER (TECHNICAL) 
   
PRESENT: 

In IA (IBC)/79/2026 

For the Applicant    : Mr. Gauraj Shah, Proxy Counsel for  

         Mr. Siva Darshan, Adv. 

For the Respondent No.1  : Ms. Mummaneni Vazralaxmi, Adv. 

For the Respondent No.2  : None 

For the Respondent No.3  : None. 

Interim Resolution Professional  : Mr. Chillale Rajesh. 
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ORDER 
IA (IBC)/79/2026: 
 
 Order pronounced and recorded vide separate sheets. The IA 

bearing IA (IBC)/79/2026 in CP (IB)/2/7/AMR/2025 filed by the Applicant 

is disposed of.  

       
 Sd/-             Sd/- 

(UMESH KUMAR SHUKLA)   (KISHORE VEMULAPALLI) 
   MEMBER (TECHNICAL)         MEMBER (JUDICIAL) 
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IN THE NATIONAL COMPANY LAW TRIBUNAL 

AMARAVATI BENCH AT MANGALAGIRI 

(Exercising powers of Adjudicating Authority under  

The Insolvency and Bankruptcy Code, 2016) 

 

IA (IBC)/79/2026 in 

CP. (IB)/2/7/AMR/2025 
 

Application under Section 60(5) of the 

Insolvency and Bankruptcy Code, 2016 

 

IN THE MATTER OF CP. (IB)/2/7/AMR/2025 
 

Axis Bank Ltd 

Corporate Office at Axis Bank Limited, Axis House,  

P. B. Marg, Worli, Mumbai-400025  

Corporate Banking Branch at  

D.No. 5-25-92, 3/7, Brodipet,  

Guntur-522002, Andhra Pradesh.  

……………………..…. Financial Creditor 
 

AND 
 

Kallam Brothers Cottons Private Limited 

Registered Address at 160B, Dhulipalla, Sateenapalli,  

Guntur-522412, Andhra Pradesh. 

………………….…. Corporate Debtor 

 

AND IN THE MATTER OF IA(IBC)/79/2026 in CP.(IB)/2/7/AMR/2025 
 

Kushal Finnovation Capital Private Limited 

Represented by its authorised Representative  

Condor Vista #5, Ground Floor,  

Near Anjappar Chettinad Restaurant,  

4th B Block, 100 FT Road, Koramangala,  

Bangalore-560034 

………………………………….…. Applicant 
 

     AND 
  

1. Interim Resolution Professional 

Mr. Rajesh Chillale  

IBBI Registration No. IBBI/IPA-001/IP-P00699/ 2017-2018/11226  

Address: B-725, Western Plaza, 

OU colony, H. S Darga, Hyderabad-500008                                           

…………. Respondent No. 1 
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2. Axis Bank Limited   

Fortune 2000, Ground Floor, Bandra-Kurla  

Complex, Bandra (East), Mumbai 400051. 

……..…. Respondent No. 2 
  

3. Kallam Brothers Cottons Private Limited 

CIN: U17111AP2003PTC040726  

Registered Address at 160B, Dhulipalla, Sateenapalli,  

Guntur-522412, Andhra Pradesh. 

……………….…. Respondent No. 3 

 

ORDER DELIVERED ON:  29.04.2026 

 

CORAM:  HON’BLE SHRI KISHORE VEMULAPALLI, MEMBER (JUDICIAL) 

 HON’BLE SHRI UMESH KUMAR SHUKLA, MEMBER (TECHNICAL) 

 

Counsels/ Parties present in IA: 
 

For the Applicant : Gauraj Shah, Proxy Counsel for 

Advocate, Siva Darshan.  

For the Respondent No. 1 :   Mummaneni Vazralaxmi, Advocate. 

Interim Resolution Professional  :  Rajesh Chillale 

For the Respondent No. 2 :   None 

For the Respondent No. 3 :   None 

     [ORDER] 

           [PER: BENCH] 

 This Interlocutory Application, bearing no. IA(IBC)/79/2026 

(hereinafter referred to as the “IA 79/2026” or “IA”), has been filed via 

Diary No. 320 dated 20.02.2026 by Kushal Finnovation Capital Private 

Limited (hereinafter referred to as the “Applicant”) under Section 60(5) 

of the Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as 

the “IBC” or “Code”) against Mr. Rajesh Chillale, Interim Resolution 

Professional of Kallam Brothers Cottons Private Limited (hereinafter 

referred to as the “Respondent No. 1,” or “R-1,” or “IRP”), Axis Bank 

Limited (hereinafter referred to as the “Respondent No. 2” or “R-2”), 

and Kallam Brothers Cottons Private Limited (hereinafter referred to as 
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the “Respondent No. 3” or “R-3” or “Corporate Debtor”), seeking the 

following reliefs: 

(i) To direct the Respondent to reclassify the claim of the Applicant 

from "unsecured" to "secured" and classify the Applicant as a 

secured financial creditor; 

(ii) Pending the reclassification of the Applicant in terms of prayer 

clause (i) above, to stay the meetings of the Committee of 

Creditors;  

(iii) Any such further orders as may be deemed fit. 

FACTS OF THE CASE 

2. The facts averred by the Applicant in the present IA are as follows: 

(i) At the request of the Corporate Debtor, the Applicant granted 

“Invoice Financing-Dual Borrower” facilities to the suppliers Sri 

Lakshmi Traders, Sri Mahalakshmi Enterprises, and Vijaya Sai 

Traders. The Applicant and the Corporate Debtor have executed 

Credit Facility Agreements1 (hereinafter referred to as the “CFA” or 

“Loan Agreement”) with the suppliers as per the following 

details: 

CFA  Name of the 

Supplier 

CFA date  Sanction 

Limit (Rs. 

crore) 

Facility 

Tenure 

(Months) 

Cycle 

Duration 

(Days) 

Interest    

Rate (% per 

annum) 

CFA-1 Vijaya Sai 

Traders 

16.11.2023 3 12 90 15.5 

CFA-2 Sri Mahalakshmi 

Enterprises 

16.11.2023 3 12 90 15.5 

CFA-3 Sri Lakshmi 

Traders 

16.11.2023 3 12 90 15.5 

(ii) Clause 4.1, 4.2 and 5.1 of the CFA are as follows: 

 
1 A copy of the CFAs executed with the suppliers is collectively annexed as Exhibit-A 
to the IA. 
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"4.1. An event of default shall be deemed to have occurred if: (a) 

the guarantor(s) commits a breach of any of the terms and 

conditions contained in this Agreement; or (b) the Guarantor(s) 

fails to pay/ repay any payment on or before the due dates; (c) the 

Guarantor(s) commits any default under any other agreement with 

the lender or other bank and financial institution; (....)" 

“4.2. (...) Upon occurrence of any of the events of defaults and at 

any time thereafter, the lender shall be entitled to declare the 

outstanding Credit facility amount as immediately due and payable 

(...)." 

"5.1. The Lender shall have a control and lien over all the assets of 

the Guarantor(s) and a right to set off against any monies due from 

the Guarantor(s) and to combine all accounts of the Guarantor 

(.....)". 

(iii) Upon perusal of the aforesaid clauses of the CFAs, it is evident 

that as per the CFAs and related transaction documents- where 

the Corporate Debtor is a party- the Financial Creditor holds a 

valid and enforceable lien and control over all assets of the 

Corporate Debtor. Due to the default committed by the Corporate 

Debtor, the Applicant has the right to invoke the said lien, and the 

position of the Applicant is that of a secured financial creditor, in 

accordance with the rights expressly granted under the CFAs. 

(iv) The facility is structured as supply chain financing, which is 

fundamentally different from general working capital loans. In 

supply chain finance, the lender’s security is directly tied to 

specific goods or trade flows being financed- in the present case, 

cotton. The supply chain financing was provided by the Applicant 

to the Corporate Debtor for payment to the suppliers for the 

purchase of cotton supplied by them. The facility was disbursed 

exclusively for this defined business or trade purpose. The assets 
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financed, i.e., cotton and related receivables, form the basis for the 

Applicant’s security interest2. 

(v) The Corporate Debtor was admitted into the Corporate Insolvency 

Resolution Process (hereinafter referred to as the “CIRP”) by this 

Adjudicating Authority, vide its Order dated 25.08.20253. Pursuant 

thereto, the IRP on 29.08.2025, made a public announcement for 

inviting claims from all the parties4. 

(vi) The Applicant vide e-mail dated 11.09.2025 submitted the claim5 

to the IRP, which was admitted6 for an amount of Rs.5,33,99,437/- 

(Rupees Five Crore Thirty-Three Lakh Ninety-Nine Thousand Four 

Hundred and Thirty-Seven only), and the Applicant was classified 

as an "unsecured financial creditor”.  

(vii) In and around 15.11.2025, during an internal review by the 

Applicant, it was observed that there was an error in the claim 

submitted, as the Applicant had erroneously filed the claim as 

"unsecured loan - no security available" due to an inadvertent 

clerical mistake by a junior member of the Applicant’s finance 

team; this error occurred despite a clear security interest 

established under the relevant credit facility or loan agreements. 

This was an apparent error, which needed to be rectified since the 

 
2 A sample invoice has been annexed as Exhibit-B to the IA. 

3 А copy of the order has been attached as Exhibit-C to the IA. 

4 A copy of the public announcement has been annexed as Exhibit-D to the IA. 

5 A copy of the claim has been annexed as Exhibit-E  to the IA. 

6 A copy of the accepted claim of the Applicant has been annexed as Exhibit-F to the IA. 
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Applicant is a secured financial creditor instead of an unsecured 

financial creditor. 

(viii) For the purpose of rectification, the Applicant addressed a letter 

dated 25.11.2025 to the IRP7, stating that there was an inadvertent 

clerical error in the process of filing the claim, and therefore, the 

Applicant needs to be reclassified as a secured lender from an 

unsecured lender and that such rectification is necessary to 

ensure the CIRP proceeds on the basis of correct and legally 

accurate information under the IBC.  

(ix) The IRP vide its e-mail dated 25.11.20258, responded to the 

Applicant’s letter dated 25.11.2025 and requested the following 

clarifications:  

a. whether any NoC was obtained for the existing working capital 

lenders;  

b. whether any charge ceasing agreement was entered into with 

the existing working capital lenders; and  

c. whether any charge was created/ registered with the Registrar 

of Companies (hereinafter referred to as the “RoC”). 

(x) On 28.11.2025, the Applicant addressed another letter to the IRP 

providing further clarifications regarding the classification of the 

facility with a request to be treated as a secured lender in terms of 

the CFA9. Inter alia, submitted the following: 

 
7 A copy of the letter dated 25.11.2025 has been annexed as Exhibit-G to the IA. 

8 A copy of the email dated 25.11.2025 has been annexed as Exhibit-H to the IA. 

9 A copy of the letter dated 28.11.2025 has been annexed as Exhibit-I to the IA. 
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a. The Applicant has a contractual right to hold a lien over the 

goods and assets which are financed under the facility;  

b. The facility under the CFA was disbursed for a defined 

business/ trade purpose and the assets financed form the basis 

of the security interest.  

c. The Applicant has a valid charge under the relevant provisions 

of the Companies Act, 2013 (hereinafter referred to as the “CA, 

2013”).  

d. It is the duty of the Corporate Debtor to register the said charge. 

e. The Applicant is not covered under Notification No. S.O. 

2641(E) dated 05-08-2016-SARFAESI Act 2002 issued by the 

Ministry of Finance (hereinafter referred to as the “MoF”) and 

hence do not come under the purview of "financial institutions".  

(xi) Under Section 2(16) of the CA, 2013, the "charge" means an 

interest or lien created on the property or assets of a company or 

any of its undertakings or both as security and includes a 

mortgage and under Section 77 of the CA, 2013, it is the duty and 

responsibility of the Corporate Debtor to register the charge as 

below: 

"77. Duty to register charges, etc.- (1) It shall be the duty of every 

company creating a charge within or outside India, on its property 

or assets or any of its undertakings, whether tangible or otherwise, 

and situated in or outside India, to register the particulars of the 

charge signed by the company and the charge holder together with 

the instruments, if any, creating such charge in such form, on 

payment of such fees and in such manner as may be prescribed, 

with the Registrar within thirty days of its creation."            

(emphasis supplied). 

Case Citation: (2026) ibclaw.in 1303 NCLT

IBC Laws | www.ibclaw.in



 NCLT Amaravati Bench 

 

Page 8 of 33 

(xii) A valid and enforceable charge exists on the property and assets 

of the Corporate Debtor in favour of the Applicant, and since it is 

the duty of the Corporate Debtor to register the charge, the 

security or lien of the Applicant remains valid and subsisting. 

(xiii) Despite the submission of correct documents and requests to 

follow legal steps under IBC, the IRP rejected the claim vide email 

dated 06.12.202510. 

(xiv) The Applicant, vide email dated 09.12.2025, recorded a strong 

objection and reiterated that all documents, records, and 

evidences mandated under the IBC and the CIRP Regulations 

have already been submitted including all supporting security 

documents that unequivocally establish the status as secured 

creditors of the Corporate Debtor11 and the refusal of the IRP to 

recognize the secured status - despite the complete and timely 

submission of all requisite documentation - was both untenable 

and contrary to the statutory framework governing the CIRP. 

(xv) The IRP conducted five meetings12 of the Committee of Creditors 

(hereinafter referred to as the “CoC”) the on 22.09.2025, 

17.10.2025, 05.12.2025, 01.01.2026, and 20.01.2026 and till date, 

has refused to accept the claim as a secured financial creditor. 

(xvi) The “secured” status is abundantly clear from a reading of the 

applicable law and the CFA executed between the Applicant and 

 
10 А copy of the email dated 06.12.2025 has been annexed as Exhibit-J to the IA. 

11 A copy of the email dated 09.12.2025 has been annexed as Exhibit-К to the IA.  

12 Copies of the minutes of the CoC meetings has been annexed as Exhibit-L (colly) to the IA. 
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the Corporate Debtor, and the absence of a charge-sharing 

agreement does not diminish its status as a secured lender, as the 

secured facility is supported by lien rights under the Loan 

Agreement and the executed trade transactions by the Corporate 

Debtor.  

(xvii) Since the CIRP is ongoing and no Resolution Applicant has been 

finalised, such refusal causes the Applicant great prejudice, 

whereas allowing this IA would not prejudice the Respondents. 

COUNTER OF THE R-1: 

3. The R-1 vide Diary No. 400 dated 04.03.2026, filed the Counter 

stating as below: 

(i) The Applicant submitted a claim as an unsecured financial creditor 

for an amount of Rs.5,33,99,437/- on 11.09.2025. The claim 

pertains to invoice financing extended under the ‘Invoice 

Financing-Dual Borrower’ facility to the suppliers, namely Sri 

Lakshmi Traders, Sri Mahalakshmi Enterprises, and Vijaya Sai 

Traders, for the purchase of cotton by the Corporate Debtor. 

(ii) The Corporate Debtor extended a corporate guarantee in respect 

of the invoice financing facilities, provided by the Applicant to the 

abovementioned suppliers; however, the Applicant has not 

disbursed any amounts to the Corporate Debtor. 

(iii) After verifying the claim form, perusing the records submitted, 

including Form C filed with the NeSL Information Utility, and 

examining the RoC records of charges, the R-1 admitted the 
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Applicant’s claim, as an unsecured financial creditor and informed 

the Applicant accordingly. 

(iv) On 25.11.2025, the Applicant emailed the R-1 regarding an 

inadvertent clerical error in filing the claim and requested 

reclassification from unsecured lender to secured lender. On 

25.11.2025, the RP responded seeking clarification on: (a) 

whether any NoC was obtained from existing working capital 

lenders; (b) whether any charge ceasing agreement was executed 

with them; and (c) whether any charge was created/ registered 

with the RoC. 

(v) The Applicant addressed a letter to the R-1 on 28.11.2025, stating 

that under clause 5.1 of the loan agreement, it has an express 

right of lien over goods and assets financed under the facility, 

classifying it as a secured lender. The facility, being supply chain 

financing, is intrinsically linked to goods and receivables (cotton 

purchases) and differs from general working capital loans. It was 

further stated that even in absence of a charge sharing 

agreement, the Applicant’s status as a secured lender remains 

unaffected, deriving from applicable law and the CFA between the 

Financial Creditor and the Corporate Debtor. 

(vi) The R-1, in its response dated 06.12.2025, stated that none of the 

documents sought on 25.11.2025 were provided and that HDFC 

Bank and Axis Bank hold prior charge over the assets of the 

Corporate Debtor. It further stated that an unregistered agreement 

cannot convert an unsecured financial creditor into a secured 
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financial creditor, and, referring to Section 77(3) of the CA, 2013, 

maintained the Applicant’s status as an unsecured financial 

creditor. 

(vii) As per Section 3(30) of the IBC, “secured creditor” means a 

creditor in whose favour a security interest is created. Further, 

Section 3(31) of the IBC defines “security interest” as a right, title, 

or interest created in property, including a mortgage, charge, 

hypothecation, assignment, etc., but excludes a performance 

guarantee. Therefore, a security interest must be created, 

identifiable, and legally enforceable and a mere contractual right or 

payment obligation does not amount to a security interest. 

(viii) There is no valid security interest in existence, and the Applicant 

has failed to produce: any registered charge under the CA, 2013; 

any registered mortgage deed; any registered hypothecation deed; 

any registered security document; or any record of Central 

Registry of Securitisation Asset Reconstruction and Security 

Interest of India Creditors (hereinafter referred to as the 

“CERSAI”) registration. No charge is reflected in the RoC records, 

information utility records, or the Corporate Debtor’s financial 

statements. 

(ix) The Applicant relies upon clause 5.1 stating “control and lien over 

the assets”; however, no specific asset is identified, and there is 

no hypothecation deed, no mortgage, and no charge registration. 
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(x) Unless goods are hypothecated, a charge is created, and security 

perfected, the supply chain financing of the Applicant remains 

unsecured; in the absence of perfected security, the Applicant 

remains unsecured and cannot claim secured status. The Hon’ble 

NCLAT, in the matter of State Bank of India v. Anuj Bajpai RP of 

Dunar Foods Limited (Company Appeal (AT) (Insolvency) No. 

509 of 2019), has held that secured status depends strictly on the 

security creation and perfection. 

(xi) The Applicant is not a financial creditor, but merely a financier of 

trade receivables. The disbursement is not for general corporate 

purposes and is restricted to payment to cotton suppliers. Such 

arrangements are commercially structured as bill discounting, 

invoice financing, or supply chain financing. The dual-borrower 

invoice financing facility shows that the finance is invoice-specific, 

triggered upon supply by identified suppliers, with payment made 

against trade invoices and repayment linked to realization of 

receivables. The Corporate Debtor’s primary liability arises from 

the purchase of cotton i.e., supply of goods, and the underlying 

liability is a trade payable, squarely falling under Section 5(21) of 

the IBC as operational debt. 

(xii) The liability of the Corporate Debtor originates from the supply of 

goods, not from borrowing. The facility is tied to a 90-day invoice 

cycle, the amount mirrors the invoice value, and it functions as an 

extension of trade credit. The financial debt involves disbursal 

against consideration for the time value of money. The interest 
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component in the present case is merely a financing charge on 

delayed payment of trade invoices; such commercial charges do 

not convert trade receivables into financial debt. 

(xiii) The Hon’ble NCLAT has consistently held that receivables arising 

from invoice discounting or factoring retain the character of 

operational debt and do not become financial debt merely upon 

assignment to a financier.  

• In Canbank Factors Limited v. Brijesh Singh Bhaduria & 

Ors. (Company Appeal (AT) (Insolvency) No. 742 of 

2025)13, Hon’ble NCLAT, Principal Bench, New Delhi in its 

judgement dated 28.01.2026 has held that discounting of 

trade receivables constitutes operational debt under 

Section 5(21) of the IBC, and the financier merely steps into 

the shoes of the supplier.  

• Similarly, in Minion Ventures Private Limited v. TDT 

Copper Limited (Company Appeal (AT) (Ins) No. 572 of 

2022 & I.A. No. 1530 of 2022 with Company Appeal (AT) 

(Ins) No. 780 of 2022)14, the Hon’ble NCLAT held that 

financiers discounting invoices cannot claim to be financial 

creditors, and their remedy lies under Section 9 of the IBC 

as operational creditors.  

(xiv) The Applicant merely financed trade invoices raised by the 

supplier of cotton; the liability of the Corporate Debtor arises from 

 
13 The copy of the judgement also enclosed at pages 26-50 of the Counter. 

14 The copy of the judgement also enclosed at pages 51-56 of the Counter. 
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the purchase of goods, not from borrowing of money. Accordingly, 

the Applicant is only an operational creditor stepping into the 

shoes of the suppliers and not a financial creditor under Section 

5(8) of the IBC.  

(xv) In view of the above precedents, the R-1 is re-examining the 

nature of the claim of the Applicant and other creditors and will file 

a revised CoC constitution and revised list of creditors before this 

Adjudicating Authority, if any changes are made. 

(xvi) In the landmark judgment of Phoenix ARC Pvt. Ltd. v. Spade 

Financial Services Ltd. (Civil Appeal No. 2842 of 2020 with 

Civil Appeal No. 3063 of 2020), the Hon’ble Supreme Court 

established critical principles for determining the status of a 

creditor under the IBC as follows: 

• Real Nature of Transaction: The status of a "financial creditor" 

is determined by the actual substance of the transaction rather 

than its form. To qualify as a financial debt under Section 5(8), 

there must be a genuine disbursal of money against the 

consideration for the time value of money. 

• Labels are Not Determinative: The Court ruled that simply 

labelling a transaction as a "loan" or "Inter-Corporate Deposit" 

in an agreement does not make it a financial debt if the 

underlying arrangement is collusive or sham. Such 

transactions, designed to create an "illusion of debt" to gain 

control over the CoC, are rejected. 
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• Enforceable Security Interest: Mere assertion of security 

without enforceable charge is insufficient: While not focusing 

solely on security, the judgment noted that in cases of 

collusive transactions, features like unassigned/ unregistered 

charges, lack of interest payments, or missing repayment 

terms indicate that the transaction is not a bona fide financial 

debt. 

(xvii) In the matter of V. Jaisankar v. M Suresh Kumar Liquidator Of 

M/S. Ganga Foundations Pvt. Ltd & Ors (Company Appeal 

(AT) (CH) (Insolvency) No.459 of 2024)15, the Hon’ble NCLAT 

observed that in the Insolvency Proceedings, the creditors are 

categorized as secured or unsecured based on a registered 

charge under Section 77 of the CA, 2013.  

(xviii) In the matter of Unity Small Finance Bank Ltd. v. Sripatham 

Venkatasubramanian Ramkumar (RP) and Anr (Company 

Appeal (AT) (Insolvency) No.601 of 2024)16, the Hon'ble NCLAT 

at para 20 observed that 

"We in the facts of the present case, proceed to examine the 

submission of the Appellant as to whether there are any material on 

record to declare the Appellant as 'secured creditor" despite the 

charge being not registered under Section 77 of the Companies Act. 

As noted above, the Appellant has not filed any documents proving 

to create charge on the assets of the Corporate Debtor, except for 

Sanction letters as noted above as well as letter dated 04.11.2011 

referred to as letter of Lien and Set-off. When we look into the 

definition of Section 3(31), it is clear that right, title or interest or a 

claim to property, created in favour of, or provided for a secured 

 
15 The copy of the judgement also enclosed at pages 57-71 of the Counter. 

16 The copy of the judgement also enclosed at pages 72-97 of the Counter. 
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creditor by a "transaction which secures payment or performance of 

any obligation and includes mortgage, charge, hypothecation, 

assignment and encumbrances or any other agreement or 

arrangement securing payment or performance of any obligation of 

any person", no transaction has been placed on record, under which 

a security interest is created in favour of the Corporate Debtor with 

regard to assets of the Corporate Debtor. As noted above, 

mortgages of immovable property and non-agricultural land were 

mortgages, which were referred in Sanction Letter, were mortgages 

by Guarantors and no assets of the Corporate Debtor was 

mortgaged to the Appellant. The Sanction Letter cannot be said to 

be a transaction, which secures payment or performance of an 

obligation." 

(xix) Upon receiving the reclassification request, the RP sought a NoC 

from existing lenders, charge registration details, and a charge 

sharing agreement. The Applicant failed to produce RoC charge 

registration, any registered security document, or a pari passu 

agreement; therefore, the RP rightly rejected the reclassification. 

The Applicant seeks a stay of CoC meetings; however, staying the 

CoC meetings would defeat the scheme of the IBC. 

4. On the hearing dated 04.03.2026, the Applicant sought time to file 

a Memo stating that no reliefs were being pressed against the R-2 & R-

3 and subsequently, filed a Memo vide Diary No. 451 dated 12.03.2026, 

stating that the R-2 & R-3 were arrayed as parties in the present IA, as 

they are the main parties to the Company Petition, and that no relief is 

being sought against them in the present IA. 

5. On the hearing dated 13.03.2026, Counsel for the Applicant 

submitted that the Applicant falls within the category of a secured 

financial creditor, while the R-1 contended that the Applicant does not 
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qualify as a financial creditor and instead falls under the category of an 

operational creditor. In view of the contra submission of the parties, the 

issues need further consideration are (i) whether the debt claimed by 

the Applicant constitutes a Financial Debt or an Operational Debt under 

the IBC and (ii) whether there exists any security interest of the 

Applicant. Both the Applicant and the R-1 sought time to submit legal 

propositions along with judgments of superior courts in support of their 

contentions. 

6. Pursuant to the above Order dated 13.03.2026, the R-1 vide Diary 

No. 492 dated 17.03.2026, has filed the Written Arguments submitting 

the legal proposition along with judicial precedents, which has been 

summarised below: 

(i) The debt claimed by the Applicant is not an operational debt at all 

and the issue in the IA is only limited to the determination of the 

Applicant as a secured financial creditor. In fact, the RP has 

already classified the debt as a financial debt in terms of the CFAs 

executed between the Applicant and the Corporate Debtor. The 

Respondent cannot seek or get relief in the IA. 

(ii) The security interest as defined under Sections 3(31) read with 

3(4) of IBC is widely worded and includes the security of the 

Applicant under the terms of the CFAs. Hence, the Applicant is a 

secured financial creditor in terms of the CFAs and under the 

provisions of the IBC. In Paschimanchal Vidyut Vitran Nigam 

Limited v. Raman Ispat Private Limited and Ors. (Civil Appeal 
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No. 7976 of 2019)17, it has been specifically held by the Hon’ble 

Supreme Court that it is well settled law that the decision of a case 

cannot be based on grounds outside the pleadings of the parties. 

Without any amendment to the plaint, the Court is not entitled to 

grant any relief, which has not been asked and therefore, the 

scope of the present IA is limited to classification of the financial 

creditor from “secured” to “unsecured”. 

(iii) In Home Kraft Avenues v. Jayesh Sanghrajka & Ors. 

(Company Appeal (AT) (INS) No. 756/2023)18, the Hon’ble 

NCLAT has observed that Section 77(3) of the CA, 2013 casts an 

obligation upon the ‘Liquidator’ and due to the same reason, while 

Regulation 21 of IBBI(Liquidation Process) Regulations, 2016 

(hereinafter referred to as the “Liquidation Regulations”) 

prescribes evidences for proving the “security interest”, 

consciously no such corresponding provision has been included in 

CIRP Regulations. Only under liquidation process, a question of 

charge under Section 77 comes into play and the same has 

nothing to do with “CIRP”. Thus, non-registration of charge as per 

Section 77 of the CA, 2013 will not make a difference in the claim 

of the Applicant being treated as a secured creditor. 

(iv) The Applicant also enclosed the two other judgments of the 

Hon’ble Supreme Court (a)  Mrs Akella Lalitha v. Sri Konda 

Hanumantha Rao and Anr. (Civil Appeal Nos. 6325-6326 of 

 
17 The copy of the judgement also enclosed at pages 17-51 of the Written Arguments. 

18 The copy of the judgement also enclosed at pages 7-16 of the Written Arguments. 
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2015)19 and (b) Trojan & Co. Ltd. v. R.M.N.N. Nagappa Chettiar 

(AIR 1953 SC 235; 1953 SCR 780)20.  

(v) The reliance placed by the RP in their Counter on the judgments 

are completely misplaced for the following reasons:  

a. Can Bank Factors Limited v. Brijesh Singh Bhaduria 

(Supra) - The facts of this matter is completely different to the 

present matter, as the Appellant in the matter entered into a 

factoring arrangement and factored invoices of Respondent and 

no disbursements were made. In the present matter, the Applicant 

is a lender and has executed valid and enforceable CFAs, wherein 

amounts were disbursed to the suppliers and the Corporate 

Debtor acted as the Guarantor.  

b. V Jaisankar v. Suresh Kumar (Supra) - The facts of the matter 

is not applicable to the present matter, since the said matter 

pertains to the creation of an equitable mortgage, as applicable in 

the State of Tamil Nadu.  

c. Minions Ventures Private Limited v. TDT Copper Limited 

(Supra) - The facts are not applicable to the present matter, since 

no amounts were disbursed under the Loan Agreements.  

d. Unity Small Finance Bank v. Sripathnam Ramkumar 

(Supra)- In this matter, the Appellant was not able to produce any 

document showing that charge has been created, while in the 

 
19 The copy of the judgement also enclosed at pages 52-62 of the Written Arguments. 

20 The copy of the judgement also enclosed at pages 53-75 of the Written Arguments. 
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present Application, the Applicant has produced CFAs evidently 

demonstrating that charge has been created. 

7. During the course of hearing on 18.03.2026, the Applicant also 

relied on the judgments of the Hon’ble Supreme Court in the matter of 

The General Secretary, Vivekananda Kendra v. Pradeep Kumar 

Agarwalla and Ors. (SLP (Civil) No. 9558 of 2023), and subsequently 

vide Diary No. 530 dated 23.03.2026, filed the same by way of a Memo. 

ANALYSIS AND FINDINGS:  

 

8. We have heard the Applicant & the IRP and have perused the 

record carefully. 

9. The First issue before us for consideration is “Whether the debt 

claimed by the Applicant is ‘financial debt’ or ‘operational debt’ 

under the IBC”. 

(i) The Applicant granted “Invoice Financing-Dual Borrower” facilities 

to the suppliers or Credit Facility Receivers (hereinafter referred to 

as the “CFRs”) namely Sri Lakshmi Traders, Sri Mahalakshmi 

Enterprises, and Vijaya Sai Traders and on 16.11.2023, three 

separate CFAs were executed between the Applicant, respective 

supplier and the Corporate Debtor, as per the following details: 

CFA  Name of the 

Supplier 

CFA date  Sanction 

Limit (Rs. 

crore) 

Facility 

Tenure 

(Months) 

Cycle 

Duration 

(Days) 

Interest    

Rate (% per 

annum) 

CFA-1 Vijaya Sai 

Traders 

16.11.2023 3 12 90 15.5 

CFA-2 Sri Mahalakshmi 

Enterprises 

16.11.2023 3 12 90 15.5 

CFA-3 Sri Lakshmi 

Traders 

16.11.2023 3 12 90 15.5 
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(ii) All of these CFAs contain the same terms and conditions and the 

relevant extracts of one of such CFAs are reproduced below: 
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(iii) From the above CFA, it is noted that at the request of the 

aforesaid suppliers, the Applicant has provided invoice financing 

facilities to these suppliers of cotton, for which the Corporate 

Debtor, who is purchaser of the cotton of these invoices,  has 
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stood as guarantor and undertook to repay the amount to the 

Applicant.  

(iv) The Applicant has also enclosed the copy of one sample invoice  

issued by each of the aforesaid three suppliers and one of such 

invoices is reproduced below: 

 

Case Citation: (2026) ibclaw.in 1303 NCLT

IBC Laws | www.ibclaw.in



 NCLT Amaravati Bench 

 

Page 26 of 33 

(v) It is noted from the above invoice that the invoice has been 

discounted by the Applicant for a period of 90 days. Therefore, 

from the clauses of the CFA and the invoice, it is clear that the 

credit facility granted by the Applicant is in the nature of the bill 

discounting. 

(vi) The ‘financial debt’ has been defined under sub-section 8 of 

Section 5 of the IBC as below: 

“(8) “financial debt” means a debt along with interest, if any, which 

is disbursed against the consideration for the time value of money 

and includes–  

(a) money borrowed against the payment of interest;  

(b) any amount raised by acceptance under any acceptance 

credit facility or its dematerialised equivalent;  

(c) any amount raised pursuant to any note purchase facility or 

the issue of bonds, notes, debentures, loan stock or any similar 

instrument;  

(d) the amount of any liability in respect of any lease or hire 

purchase contract which is deemed as a finance or capital lease 

under the Indian Accounting Standards or such other accounting 

standards as may be prescribed;  

(e) receivables sold or discounted other than any receivables 

sold on non-recourse basis;  

(f) any amount raised under any other transaction, including any 

forward sale or purchase agreement, having the commercial 

effect of a borrowing;  

Explanation.-For the purposes of this sub-clause, -  

(i) any amount raised from an allottee under a real estate 

project shall be deemed to be an amount having the 

commercial effect of a borrowing; and  

(ii) the expressions, “allottee” and “real estate project” shall 

have the meanings respectively assigned to them in clauses 

(d) and (zn) of section 2 of the Real Estate (Regulation and 

Development) Act, 2016 (16 of 2016);  
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(g) any derivative transaction entered into in connection with 

protection against or benefit from fluctuation in any rate or price 

and for calculating the value of any derivative transaction, only 

the market value of such transaction shall be taken into account; 

(h) any counter-indemnity obligation in respect of a guarantee, 

indemnity, bond, documentary letter of credit or any other 

instrument issued by a bank or financial institution;  

(i) the amount of any liability in respect of any of the guarantee 

or indemnity for any of the items referred to in sub-clauses (a) to 

(h) of this clause.” 

(vii) On perusal of the above definition, we need to examine whether 

the aforesaid transaction falls clause (e) of sub-section 8 of 

Section 5 of the IBC i.e. “a debt along with interest, if any, which is 

disbursed against the consideration for the time value of money 

and includes receivables sold or discounted other than any 

receivables sold on non-recourse basis.”  

(viii) As per the Webster dictionary, the term non-recourse basis has 

been defined as below: 

“of, relating to, or being a debt whose satisfaction may be obtained 

on default only out of the particular collateral given and not out of 

the debtor's other assets.” 

(ix) It has been clarified by the Applicant in this IA as well as vide the 

letter dated 28.11.2025 (page 95-99 of the IA) that in terms of 

clause 5.1 of the CFA, it has security interest and assets financed 

(i.e. cotton and related receivables) form the basis of security 

interest. The relevant extracts of the above letter are reproduced 

below: 

Case Citation: (2026) ibclaw.in 1303 NCLT

IBC Laws | www.ibclaw.in



 NCLT Amaravati Bench 

 

Page 28 of 33 

  

(x) In view of the above clarification, the debt of the Applicant would 

fall under the category of ‘non-recourse basis’ and thus cannot be 

said to fall within the definition of the ‘financial debt’ and therefore 

may either fall under ‘operational debt’ or ‘other debt’ 

(xi) However, the Hon’ble NCLAT in the matter of Canbank Factors 

Limited v. Brijesh Singh Bhaduria & Anr. (Supra) has held that 

the debt would be an operational debt coming within the meaning 

of Section 5(21) of the Code, having arisen from the Corporate 

Debtor's procurement of goods from its suppliers during the 

ordinary course of business operations. The relevant extracts of 

the above Judgement is reproduced below: 

“29. ……………….., the Appellant, acting as the 'Factor', acquires 

invoices raised by suppliers on their respective buyers and 

advances payments to such suppliers against those invoices. The 

Appellant then assumes the responsibility of recovering the 

corresponding amounts directly from the buyers, thereby providing 
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liquidity to suppliers while undertaking the collection risk 

associated with such receivables. The core dispute revolves around 

the characterization of the debt while the Appellant claims status as 

a ‘Financial Creditor’ under Section 5(8) of the Code and the 

Respondents maintain that the underlying transaction represents an 

operational debt under Section 5(21) of the Code, being essentially 

an assignment of trade receivables arising from supply of goods. 

30. We observe that the debt claimed by the Appellant arises out of 

the discounting of trade receivables originally payable by the 

Corporate Debtor to its suppliers for goods received in the ordinary 

course of business. ………….. the Appellant, acting as a Factor, 

purchased such receivables by paying the suppliers upfront, thereby 

stepping into their shoes for the limited purpose of recovery of dues 

from the Corporate Debtor. …………………….. The entire basis 

of the Appellant's claim stems from trade payables owed by the 

Corporate Debtor to its suppliers debts that are squarely operational 

in nature as per the definition under Section 5(21) of the Code. The 

mere assignment of such operational debts to a third party, 

including a financial institution or factor, does not convert the 

nature of the debt into a financial debt. As defined under Section 

5(8) of the Code, a "financial debt" involves disbursement against 

the consideration for the time value of money, such as loans, 

debentures, bonds, etc. In the present case, the transaction in 

question does not involve any loan or disbursement made to the 

Corporate Debtor……………………… The Appellant merely 

stepped into finance the suppliers, and any recovery from the 

Corporate Debtor was in lieu of its operational dues payable to said 

suppliers. The debt that arose in the above-mentioned transactions 

between the Corporate Debtor and the Supplier are for the purchase 

of goods in the normal course of business of the Corporate Debtor, 

and therefore according to the definition of the Operational Debt 

given under Section 5(21) of the Code, the debt is Operational in 

nature.” 

(xii) In view of the aforesaid discussions, we are of the considered view 

that the debt claimed by the Financial Creditor is an ‘operational 

debt’.   

10. The next issue for our consideration is “Whether there exists any 

security interest of the Applicant”. 
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(i) The Applicant relying on clause 5.1 of the CFA has claimed to 

have security interest with effect from the date of CFA i.e. 

16.11.2023, however, the R-1 contends that the charge as claimed 

by the Applicant has not been registered under Section 77 of the 

CA, 2013 and an unregistered agreement cannot convert an 

unsecured creditor into a secured creditor. Further, HDFC Bank 

and Axis Bank hold prior charge over the assets of the Corporate 

Debtor.  

(ii) Refuting to the R-1’s contention, the Applicant has contended that 

the Hon’ble NCLAT has observed that while Regulation 21 of 

Liquidation Regulations prescribes evidences for proving the 

“security interest”, no such corresponding provision has been 

included in CIRP Regulations.  

(iii) The effect of registration of charge is that it is a public notice in 

rem about the creation of the charge and all future charges 

created would be subject to the terms and condition of the existing 

charges already registered. Thus, even if we assume the 

contention of the Applicant to be tenable, the charge created vide 

CFA dated 16.11.2023 would be subject to terms and conditions of 

the charges registered before that date. 

(iv) As per the Master Data available on the website of the Ministry of 

Corporate Affairs, the Index of charges of the Corporate Debtor is 

as below: 
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(v) It is noted that the CFA was entered into 16.11.2023, and the 

default start date in Form-C filed by the Applicant has been stated 

to be 11.03.2024, however the charge would crystalise only when 

after the issuance of notice of default has been served on the 

Applicant in terms of clause 4.2 of the CFA and no such notice has 

been annexed with the IA.    

(vi) As per the Master Data available on the website of the Ministry of 

Corporate Affairs, the Directors/ Signatory details of the Corporate 

Debtors are as below: 

  

(vii) It is further noted that the CFAs were signed on behalf of suppliers 

namely Sri Lakshmi Traders, Sri Mahalakshmi Enterprises, and 

Vijaya Sai Traders by Poluri Sambi Reddy, Nagi Reddy Kallam 

and Kallam Srinivas Reddy respectively, who were the Director/ 

Managing Director at the time of  execution of the CFA and 

therefore, may fall under the category of related party to the 

Corporate Debtor.  

11. The Applicant has contended that the RP has already classified 

the debt as a financial debt in terms of the CFAs executed between the 
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Applicant and the Corporate Debtor and thus, cannot seek or get relief 

in this IA. The Applicant has also contended that that without any 

amendment to the plaint, the Court is not entitled to grant any relief, 

which has not been asked and therefore, the scope of the present IA is 

limited to classification of the financial creditor from “secured” to 

“unsecured”. In this regard, the R-1 in his Counter has submitted that he 

is re-examining the nature of the claim of the Applicant and other 

creditors and will file a revised CoC constitution and revised list of 

creditors before this Adjudicating Authority, if any changes are made. In 

view of the above  submission of the R-1, we are not inclined to pass 

any Order in this IA.  

12. In view of the foregoing discussions and the submissions made by the 

RP regarding re-examination of the nature and categorisation of the 

Applicant’s claim, the issue is left open for consideration by the RP. The RP 

shall take an appropriate decision in accordance with law. Accordingly, IA 

(BC)/79/2026 stands disposed of. 

 

 

Sd/-           Sd/- 

(Umesh Kumar Shukla)   (Kishore Vemulapalli) 

   Member (Technical)        Member (Judicial)  

 
 

 

Shankar/ RSN 
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