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ORDER 

PER: SHRI ASHOK KUMAR BHARDWAJ, MEMBER (J) 

The captioned petition has been preferred by Alphion India Private 

Limited (hereinafter referred to as the “Operational Creditor/Petitioner”) 

under Section 9 of the Insolvency and Bankruptcy Code, 2016 against M/s 

Presto Info Solutions Private Limited (hereinafter referred to as the 

“Corporate Debtor/Respondent”) seeking initiation of Corporate Insolvency 

Resolution Process on account of alleged default in payment of operational 

debt amounting to ₹ 2,16,60,454/-. The liability is claimed to have been arisen 

from the breach of MOU dated 28.06.2020 and consortium agreement dated 

29.06.2020 executed between the petitioner and the respondent. 

2. The facts as espoused by the OC in the present petition, reads thus:- 

I. Bharat Sanchar Nigam Limited (BSNL) floated Tender No. MM/BN-

II/GPON/2-683/2020 dated 12.05.2020 for supply, installation, 

integration, commissioning and maintenance of GPON equipment, EMS 

and solar power equipment with VRLA batteries on turnkey basis. The 

Operational Creditor, being an Original Equipment Manufacturer 

(OEM) of GPON equipment engaged in the business of design, 

manufacture, supply and maintenance of telecom networks, entered 

into discussions with the Corporate Debtor, stated to be a system 

integrator, for jointly participating in the said tender through a 

consortium arrangement. 
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II. Pursuant to the understanding between the parties, the Corporate 

Debtor was designated as the lead/front-end bidder while the 

Operational Creditor was responsible for end-to-end execution of the 

project including supply, installation, integration, validation, training 

and allied activities. The parties allegedly agreed that the project would 

be executed on a back-to-back basis and the Corporate Debtor would 

be entitled to a margin of 6% on the final bid value (net of taxes), 

whereas the remaining amount was to be payable to the Operational 

Creditor. The aforesaid understanding was reduced into writing by way 

of Memorandum of Understanding dated 28.06.2020 and Consortium 

Agreement dated 29.06.2020. It is the case of the Operational Creditor 

that the role of the Corporate Debtor was limited to acting as the lead 

bidder, receiving purchase orders from BSNL, issuing corresponding 

purchase orders to the Operational Creditor, raising invoices upon 

BSNL corresponding to works executed by the Operational Creditor and 

facilitating receipt and transfer of payments. 

III. The consortium emerged as successful L2 bidder and BSNL issued 

Advance Purchase Orders in favour of the Corporate Debtor, pursuant 

to which corresponding purchase orders were issued by the Corporate 

Debtor to the Operational Creditor. The Operational Creditor thereafter 

undertook execution of works in terms of the Tender and purchase 

orders and raised invoices upon completion of work, which were 

allegedly accepted by the Corporate Debtor without protest. It is stated 

that corresponding invoices were thereafter raised by the Corporate 
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Debtor upon BSNL and payments were to be made by BSNL upon 

completion of milestones under the project. 

IV. According to the Operational Creditor, in furtherance of the back-to-

back payment arrangement, the parties opened an Escrow Account 

with Bank of India, Lajpat Nagar Branch, New Delhi and executed an 

Escrow Agreement dated 04.08.2021. The purpose of the escrow 

mechanism was to ensure transfer of payments received from BSNL in 

favour of the Operational Creditor after deduction of the agreed margin 

of the Corporate Debtor. The Operational Creditor asserts that the 

Corporate Debtor had no authority or discretion to withhold such 

payments once the amounts were received from BSNL and credited to 

the Escrow Account. 

V. Owing to delay in payments by BSNL and consequent GST implications 

faced by the Corporate Debtor, the parties executed an Addendum 

dated 19.05.2022 to the MoU, whereby the Operational Creditor 

allegedly permitted retention of an additional amount of 

Rs.1,50,67,100/- over and above the agreed margin towards GST 

liabilities and reversal of input tax credit. In return, it was allegedly 

agreed that the Corporate Debtor would authorise release of 100% of 

the amounts received from BSNL in favour of the Operational Creditor. 

Corporate Debtor acted in accordance with the said arrangement during 

the period from 08.09.2022 till 10.02.2025 and released all payments 

received in the Escrow Account to the Operational Creditor without 

objection. 
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VI. The grievance of the Operational Creditor is that from April, 2025 

onwards, despite receipt of payments from BSNL aggregating to 

Rs.1,02,44,252.36/- in the Escrow Account against works executed by 

the Operational Creditor, the Corporate Debtor failed to authorise 

release of the said amount. It is alleged that the Operational Creditor 

continued performance of its contractual obligations and no dispute 

was ever raised either by BSNL or by the Corporate Debtor with regard 

to quality, performance or completion of work. The Operational Creditor 

claims total outstanding dues of Rs.2,16,60,454/-, comprising 

principal amount of Rs.1,63,34,355/- and interest amounting to 

Rs.53,26,119/- calculated @18% per annum up to the date of issuance 

of demand notice. Out of the said amount, Rs.1,02,44,252.36/- is 

stated to be an admitted and undisputed amount already received from 

BSNL and lying in the Escrow Account.  

VII. Repeated requests were made for release of the aforesaid amount 

through various emails and meetings, including a meeting held on 

16.04.2025 wherein the Corporate Debtor allegedly assured release of 

funds, however, no payment was made. It is also alleged that despite 

requests for reconciliation of accounts and furnishing proof regarding 

GST liabilities and penalties, the Corporate Debtor failed to provide the 

same, instead, the Corporate Debtor allegedly invoked and encashed 

Bank Guarantees amounting to Rs.1,83,53,000/- furnished by the 

Operational Creditor as back-to-back performance security.  
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VIII. Since the alleged outstanding remained unpaid, the Operational 

Creditor issued demand notice dated 11.09.2025 under Section 8 of the 

Code claiming payment of operational debt. The Corporate Debtor 

replied to the same on 29.09.2025 denying liability and asserting 

counter claims against the Operational Creditor. The Operational 

Creditor disputes such assertions and contends that the reply failed to 

establish any pre-existing dispute with regard to the amount already 

received from BSNL and lying in the Escrow Account.  

IX. On the basis of the aforesaid facts, the Operational Creditor has alleged 

that the Corporate Debtor committed default in payment of operational 

debt and no dispute regarding quality of goods or services was raised 

prior to issuance of demand notice under Section 8 of the Code.  

3. The Operational Creditor has furnished the details of the operational 

debt in Part IV of the petition. The relevant excerpt of Part IV, reads thus: - 
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XXXX 

 

4. The Respondent/Corporate Debtor has filed its reply opposing the pleas 

raised in the present petition and sought dismissal thereof primarily on the 
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ground of pre-existing disputes between the parties. The pleas raised by 

Respondent are:- 

I. The financial relationship between the parties was always subject to 

continuous reconciliation, verification and mutual adjustments, as 

reflected from the Minutes of Meeting dated 28.05.2025, payment 

instructions, contemporaneous communications and the escrow 

arrangement governing the project. According to the Corporate Debtor, 

the accounts between the parties remained open, running and subject 

to verification, recalculation of GST liabilities, statutory deductions, 

margin allocation and determination of net payable amounts and 

therefore, the alleged liability was neither admitted nor crystallised. 

II. The claim raised by the Operational Creditor is intrinsically linked with 

escrow receipts, statutory deductions, GST liabilities, margin 

entitlement, payments already made and financial adjustments, all of 

which were under active reconciliation. The Corporate Debtor contends 

that the communications exchanged between the parties shows that the 

accounts were under constant review and adjustment and that even the 

Operational Creditor had acknowledged substantial reconciliation 

except for minor differences, thereby indicating that the dispute 

concerns reconciliation of accounts rather than existence of undisputed 

operational debt. 

III. Disputes existed regarding GST liabilities forming an integral 

component of the transaction structure. It is submitted that while 

execution of the project was undertaken by the Operational Creditor, 
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invoices were raised by the Corporate Debtor upon BSNL, thereby 

creating interdependence between execution, billing and tax 

compliance. According to the Corporate Debtor, delays in execution and 

certification of work affected billing and receipt of payments from BSNL, 

resulting in crystallisation of GST liabilities, reversal of input tax credit 

and consequential interest and penalty liabilities at its end. Reliance 

has been placed upon Section 16(2) of the CGST Act and Rule 37 of the 

CGST Rules, 2017 to contend that reversal of input tax credit became 

necessary on account of delayed payments and that such liabilities 

formed part of the financial adjustments between the parties. The 

Addendum dated 19.05.2022 itself was executed to address GST related 

issues and financial realignment and that the Operational Creditor had 

agreed to adjustment of GST liabilities, reversal of input tax credit and 

interest from escrow receipts. 

IV. In the Addendum dated 19.05.2022, the Operational Creditor 

authorised release and appropriation of payments from the Escrow 

Account in such manner as deemed appropriate by the Corporate 

Debtor and therefore, release of funds was not automatic or 

unconditional but remained subject to reconciliation, allocation and 

appropriation against invoices. According to the Corporate Debtor, the 

escrow arrangement constituted the core financial mechanism between 

the parties and payments were to be disbursed only upon issuance of 

joint instructions after verification and reconciliation. 
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V. The Corporate Debtor has relied upon the Minutes of Meeting dated 

28.05.2025 and payment instructions to contend that the financial 

position remained under reconciliation. It is stated that total receipts in 

the Escrow Account stood at Rs. 28,22,56,188/-, out of which the 

Corporate Debtor’s 6% margin was computed at Rs. 1,69,35,371/- and 

GST penalties already discharged were recorded at Rs. 64,39,700/-, 

thereby making the total amount payable to the Corporate Debtor Rs. 

2,33,75,071/-. Payments already made to the Corporate Debtor 

amounted to Rs. 1,93,70,225/- left in a net payable amount of Rs. 

40,04,846/- and out of the funds lying in the Escrow Account 

amounting to Rs. 99,25,638/-, only Rs. 59,20,791/- was allocable to 

the Operational Creditor. On this basis, it has been argued that 

entitlement of the Operational Creditor remained conditional and 

dependent upon determination of margins, GST liabilities, statutory 

deductions and other financial adjustments. 

VI. The Corporate Debtor has also contended that execution of the project 

including supply, installation, commissioning and maintenance 

activities was exclusively within the domain of the Operational Creditor 

as OEM supplier and the Corporate Debtor had no role in field 

execution. It is alleged that delays and deficiencies in execution affected 

certification of work by BSNL, disrupted the payment cycle and delayed 

release of funds. It has been submitted that sign-off and closure of the 

project remained delayed, resulted in levy of liquidated damages, 

penalties and delayed release of payments by BSNL and that such 
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liabilities, in terms of the contractual arrangement, were to be borne by 

the Operational Creditor. 

VII. The relationship between the parties constituted a running and mutual 

account involving multiple transactions across different project 

locations, staggered receipts from BSNL, escrow-based disbursements 

and continuous reconciliation and adjustment of accounts. It is 

submitted that substantial payments had already been made to the 

Operational Creditor and the outstanding position itself remained 

subject to further adjustments and reconciliation. The invoices relied 

upon by the Operational Creditor, including invoices dated 21.08.2025, 

have been disputed on the ground that the same were linked with 

milestone completion, certification of work and corresponding billing to 

BSNL and could not be treated as independent or immediately payable 

liabilities. Reliance has also been placed upon communications dated 

20.08.2025, 22.08.2025 and 25.08.2025 to contend that such invoices 

were provisional and subject to confirmation and alignment with BSNL 

billing. 

VIII. The contractual framework including the MoU and subsequent 

agreements contains an arbitration clause and the disputes raised 

pertain to contractual interpretation, performance obligations, 

reconciliation of accounts, financial adjustments and allocation of 

liabilities require detailed adjudication. According to the Corporate 

Debtor, the present Petition is an attempt to invoke the Insolvency and 

Bankruptcy Code as a recovery mechanism in respect of a disputed and 
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unascertained claim arising from a complex commercial arrangement 

involving multiple contractual documents, escrow mechanisms, 

statutory liabilities and adjustments.  

5. The Petitioner filed a rejoinder to the reply submitted by the 

Respondent, denied the averments and objections raised in the reply and 

reiterated the case set up in the Petition. The facts espoused therein reads 

thus:- 

I. BSNL remitted amounts aggregating to Rs. 1,02,44,252.36/- into the 

Escrow Account in three tranches on 02.04.2025, 21.04.2025 and 

30.05.2025 and the Corporate Debtor itself admitted receipt of the said 

amounts in its Reply. According to the Operational Creditor, the said 

amount formed part of the operational debt and was required to be 

released in its favour under the contractual arrangement between the 

parties and therefore, withholding thereof constitutes default. 

II. The Operational Creditor has relied upon escrow disbursement 

communications dated 13.09.2025 and proposed release instructions 

dated 15.09.2025 to contend that the parties were dealing with actual 

funds lying in the Escrow Account. A proposal was made whereby Rs. 

50,00,000/- was proposed to be released to the Corporate Debtor as an 

advance and the balance amount of Rs. 52,44,228.76/- to the 

Operational Creditor, subject to furnishing of GST analysis by the 

Corporate Debtor. According to the Operational Creditor, the said 

condition was never fulfilled and the proposal remained unacted upon. 

The Corporate Debtor cannot rely upon the said communication to deny 
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entitlement of the Operational Creditor and under the Addendum dated 

19.05.2022, the entire amount lying in the Escrow Account was liable 

to be released in its favour. 

III. The Addendum dated 19.05.2022 was executed to address issues 

arising out of delayed payments by BSNL and GST implications and the 

parties had thereby settled the position relating to GST reversal and 

release of payments. Reliance has been placed upon the clause 

providing that until GST reversal amounts were paid, the Corporate 

Debtor could authorise release of the entire funds received from BSNL 

in favour of the Operational Creditor. According to the Operational 

Creditor, issues relating to GST liabilities and delay in payments stood 

addressed under the Addendum and cannot now be revived as grounds 

to withhold payments. 

IV. The Operational Creditor has relied upon Minutes of Meeting dated 

28.05.2025 and contended that the same acknowledged allocation of 

funds in favour of the Operational Creditor and contemplated release of 

future receipts after retention of the Corporate Debtor’s margin. It is 

submitted that the proposed disbursement instruction dated 

15.09.2025 and subsequent reconciliation dated 22.09.2025 

recognised availability of approximately Rs. 1.02 crore in the Escrow 

Account and contemplated release thereof.  

V. The Operational Creditor has denied the allegations of delays, 

deficiencies, execution failures, pending sign-off, penalties and 
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liquidated damages attributed to it and characterised the same as 

unsupported by contemporaneous material. No notices of breach, 

deficiency communications, technical complaints, cure notices, 

rejection records or quality disputes were ever raised by the Corporate 

Debtor and that such allegations were also absent in the reply to the 

statutory demand notice. Reliance has been placed upon Minutes of 

Meeting dated 28.05.2025 to contend that discussions therein related 

only to allocation of escrow funds, GST liabilities, deductions, expected 

receipts and payment arrangements and did not record any issue 

relating to defective execution or performance deficiency. 

VI. The Operational Creditor has referred to correspondence concerning 

service invoices to show that the communications only reflected routine 

billing coordination and did not disclose any dispute concerning 

execution, quality or performance.  

VII. The Operational Creditor has disputed reliance placed by the Corporate 

Debtor upon BSNL communications dated 30.05.2025 and 30.06.2025 

relating to AMC closure. According to the Operational Creditor, the said 

communications merely related to closure of existing AMC 

arrangements with effect from 30.06.2025 and did not affect accrued 

rights, pending receivables, certified milestones or billing rights arising 

from work already completed. Reliance has been placed upon the 

Minutes of Meeting dated 28.05.2025 to contend that service billing and 

AMC execution were treated as separate matters. Further reliance has 

been placed upon BSNL communication dated 06.11.2025 concerning 
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service claims under Purchase Order No. CT/PO/04/2021-22 to 

contend that the issue identified by BSNL pertained only to GSTIN 

mismatch and correction of invoices and not to AMC closure, 

certification issues or performance disputes. 

VIII. Non-execution of AMC arrangements resulted from inaction 

attributable to the Corporate Debtor despite approvals issued by BSNL 

through communications dated 04.01.2024 and 04.10.2024 and 

despite follow-up communications and draft agreements forwarded by 

the Operational Creditor. Absence of a formal AMC agreement had no 

bearing upon already accrued operational debt or receivables allegedly 

payable from amounts lying in the Escrow Account. 

IX. The disputes raised by the Corporate Debtor are inconsistent inasmuch 

as while alleging execution failures, GST burdens, contingent liabilities, 

AMC related consequences and unresolved adjustments, the Corporate 

Debtor’s own records acknowledge allocation of funds to the 

Operational Creditor, proposed release of escrow amounts and billing 

coordination.  

X. The Operational Creditor has also referred to notice invoking arbitration 

dated 09.05.2026 issued by the Corporate Debtor claiming Rs. 6.78 

crores and contended that the same was initiated only during pendency 

of the present proceedings and was not preceded by any earlier action. 

Reference has also been made to proceedings allegedly initiated by other 

operational creditors against the Corporate Debtor and settlements 
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entered into therein. On the aforesaid basis, the Operational Creditor 

has reiterated that the objections raised by the Corporate Debtor do not 

constitute bona fide pre-existing disputes and that the operational debt, 

particularly to the extent of amounts received in the Escrow Account, 

stands established. 

6. We have heard the Ld. Counsels appearing for the parties and perused 

the material available on record. The case of the Operational Creditor is that 

Bharat Sanchar Nigam Limited (BSNL) floated Tender No. MM/BN-

II/GPON/2-683/2020 dated 12.05.2020 for supply, installation, integration, 

commissioning and maintenance of GPON equipment, EMS and solar power 

equipment with VRLA batteries on turnkey basis. The Operational Creditor, 

being an Original Equipment Manufacturer (OEM) engaged in the business of 

designing, manufacturing, supplying and maintaining telecommunication 

equipment and networks entered into a consortium arrangement with the 

Corporate Debtor, stated to be a system integrator, for participation in the 

said tender. Pursuant thereto, the parties executed a Memorandum of 

Understanding dated 28.06.2020 and Consortium Agreement dated 

29.06.2020 for jointly participating in the tender process floated by BSNL. 

7. It is the case of the Operational Creditor that under the contractual 

arrangement between the parties, the Corporate Debtor was to act as the lead 

bidder and was responsible for submission of bids, receipt of purchase orders 

from BSNL, issuance of corresponding purchase orders upon the Operational 

Creditor, raising invoices upon BSNL corresponding to works executed by the 

Operational Creditor and facilitating receipt and transfer of payments. 
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According to the Operational Creditor, the execution of the project, including 

supply, installation, integration and allied activities was undertaken by the 

Operational Creditor, while the payments released by BSNL were to be 

distributed in accordance with the agreed arrangement between the parties. 

8. It is borne out from the records that after the consortium of parties 

emerged as successful L2 bidder, BSNL issued Advance Purchase Orders in 

favour of the Corporate Debtor, pursuant to which corresponding purchase 

orders were issued upon the Operational Creditor. The parties opened an 

Escrow Account with Bank of India, Lajpat Nagar Branch, New Delhi and 

executed an Escrow Agreement dated 04.08.2021. The case of the Operational 

Creditor is that the escrow mechanism was introduced for receipt and onward 

transfer of payments released by BSNL in respect of works executed under 

the project after accounting of the agreed entitlement of the Corporate Debtor. 

9. The grievance raised by the Operational Creditor pertains to the alleged 

non-release of amounts received from BSNL in the Escrow Account. According 

to the Operational Creditor, during the period commencing from April, 2025, 

BSNL released amounts aggregating to Rs. 1,02,44,252.36/- into the Escrow 

Account against works executed by the Operational Creditor, however, the 

Corporate Debtor failed to release the said amount despite repeated requests. 

It is the specific case of the Operational Creditor that the aforesaid amount 

formed part of the operational debt due and the withholding thereof 

constituted default under the provisions of the Insolvency and Bankruptcy 

Code, 2016. 
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10. The Operational Creditor has primarily relied upon the Memorandum 

of Understanding dated 28.06.2020 and Consortium Agreement dated 

29.06.2020. A perusal of Clause 3 of the MoU shows that the objective of the 

arrangement was for the parties to jointly participate as a consortium in 

Tender No. MM/BN-II/GPON/T-683/2020 dated 12.05.2020 floated by BSNL 

and to execute the project in the event the consortium bid submitted by PISPL, 

as Lead Bidder, became successful. Clause 4 of the MoU further stipulates 

the respective obligations and responsibilities of the parties. The relevant 

excerpt of the MOU dated 28.06.2020 reads thus:- 
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11. The Consortium Agreement dated 29.06.2020 records the commercial 

understanding, roles and responsibilities inter se the parties in relation to 

participation in the BSNL project. The consortium agreement dated 

29.06.2020 reads thus:-  
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12. Upon consideration of the pleadings, documents and agreements 

placed on record, the primary issue which arises for determination is whether 

under the MoU dated 28.06.2020 and Consortium Agreement dated 

29.06.2020, the relationship between the parties can be construed as that of 

an Operational Creditor and Corporate Debtor within the meaning of the 
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Insolvency and Bankruptcy Code, 2016 and whether the claim sought to be 

enforced qualifies as an operational debt under Section 5(21) of the Code. 

13. In this regard, Sections 5(20) and 5(21) of the Insolvency and 

Bankruptcy Code, 2016 assume relevance, which reads thus: 

“Section 5(20): “Operational Creditor means a person to whom an 

operational debt is owed and includes any person to whom such debt 

has been legally assigned or transferred.” 

Section 5(21): “Operational Debt means a claim in respect of 

provision of goods or services including employment or a debt in 

respect of payment of dues arising under any law for the time being 

in force and payable to the Central Government, any State 

Government or any local authority.” 

14. A plain reading of Section 5(21) shows that operational debt must arise 

from provision of goods, rendering of services, employment related obligations 

or statutory dues. Therefore, the nature of the relationship between the 

parties and the source from which the alleged liability arises becomes relevant 

for determining maintainability of the present petition. 

15. Upon perusal of the MoU dated 28.06.2020 and Consortium Agreement 

dated 29.06.2020, it is observed that the parties came together for the 

purpose of jointly participating in the tender floated by BSNL and to execute 

the project upon successful award of contract. The agreements primarily 

regulated allocation of responsibilities, execution mechanism, commercial 

understanding, sharing arrangement and inter se obligations between the 

parties. The MoU created a mutually beneficial commercial arrangement for 
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participation in the BSNL project whereas the Consortium Agreement 

elaborated the commercial terms in execution thereof. 

16. We do not find any material in the said agreements indicating existence 

of an independent contract whereby the Operational Creditor was engaged by 

the Corporate Debtor for supply of goods or rendering of services in the 

ordinary course so as to create an Operational Creditor–Corporate Debtor 

relationship under the Code, rather, the relationship emerging from the 

agreements appears to be that of consortium partners acting together for 

execution of a project of BSNL. Consequently, the claim appears to arise from 

inter se commercial arrangements and contractual obligations between 

consortium participants and not from provision of goods supplied or services 

rendered by one party to another in the nature contemplated under Section 

5(21) of the Code. 

17. The MoU dated 28.06.2020 and Consortium Agreement dated 

29.06.2020 merely recorded the contractual understanding entered into 

between the parties for jointly participating in the BSNL tender and regulating 

their respective rights and obligations in the event the consortium bid was 

accepted. The grievance raised by the Operational Creditor pertains to alleged 

non release of amounts lying in the Escrow Account, however, the liability 

sought to be enforced emanates from the contractual arrangement embodied 

in the MoU, Consortium Agreement and related arrangements between the 

parties. Such claim arises out of enforcement of contractual rights and 

obligations inter se the consortium partners and do not, by itself, partake the 
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character of operational debt as contemplated under Section 5(21) of the 

Code. 

18. The agreements in question constitute independent commercial 

arrangements intended to govern the relationship between the parties and 

were to be enforced in accordance with their own terms and conditions. In the 

event of alleged breach, non-performance or withholding of amounts under 

such arrangements, the parties would have recourse to appropriate remedies 

available under law before the competent forum. The dispute involved in the 

present proceedings essentially concerns enforcement of contractual 

obligations arising from the MoU and Consortium Agreement falls within the 

realm of civil dispute. 

19. At this juncture, reference may be made to the judgment of Hon’ble 

NCLAT in Ansal Properties & Infrastructure Ltd. v. MGF Developments 

Ltd., (2020) ibclaw.in 188 NCLAT, wherein the Hon’ble NCLAT held that 

where parties are acting under a joint arrangement and where there is no 

independent relationship of service provider and recipient of services, the 

claim cannot be treated as operational debt and no relationship of Operational 

Creditor and Corporate Debtor would arise under the Code. The ratio 

decidendi laid down therein is applicable to the present case inasmuch as the 

relationship between the parties emanates from a consortium arrangement 

for execution of the BSNL project and not from an independent transaction 

involving supply of goods or rendering of services by the Petitioner to the 

Respondent. The Judgement reads thus:- 
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20. We are also conscious of the settled legal position that the Insolvency 

and Bankruptcy Code, 2016 is not intended to operate as a mechanism for 

recovery of contractual dues or enforcement of inter se commercial 

arrangements between parties. The primary object of the Code is resolution 

of insolvency and revival of the Corporate Debtor as a going concern and not 

mere recovery of money. In this regard, reference may be made to the 
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judgment of the Hon’ble Supreme Court in Dhanlaxmi Bank Ltd. v. 

Mohammed Javed Sultan and Ors., (2026) ibclaw.in 244 SC, wherein it 

was observed as follow: - 

“[…] 

The scheme of the Code is to ensure that when a debt becomes due 

and is not paid, the Insolvency Resolution Process begins. The Code 

operates as a collective insolvency resolution mechanism and not as 

a forum for the adjudication of individual contractual claims. This 

Court has underscored that where object behind the invocation of 

Code is to compel payment rather than to address genuine financial 

distress, such invocation would amount to an abuse of process. The 

Code must not be used as a tool for coercion and debt recovery by 

individual creditors.” 

21. In the present matter, the claim of the Operational Creditor arises from 

alleged non release of amounts from the Escrow Account and enforcement of 

obligations flowing from the MoU dated 28.06.2020, Consortium Agreement 

dated 29.06.2020 and allied contractual arrangements. Thus, the dispute 

between the parties relates to enforcement of contractual rights and 

obligations arising from the consortium arrangement and not from supply of 

goods or rendering of services by the Petitioner to the Respondent as 

contemplated under Section 5(21) of the Code. 

22. In view of the foregoing discussion and for the reasons recorded 

hereinabove, we are of the considered opinion that the relationship between 

the parties emanates from a consortium/joint commercial arrangement 

entered into for execution of the BSNL project and not from an independent 

transaction creating the relationship of Operational Creditor and Corporate 
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Debtor under the Insolvency and Bankruptcy Code, 2016. The claim sought 

to be enforced arises from breach of contractual obligations and sharing 

arrangements under the MoU and Consortium Agreement and therefore, does 

not qualify as an “operational debt” within the meaning of Section 5(21) of the 

Code. Accordingly, the present Company Petition is found devoid of 

merit and is dismissed. No order as to costs.        

 

 
 

  Sd/-           Sd/- 

(ATUL CHATURVEDI)                      (ASHOK KUMAR BHARDWAJ) 
      MEMBER (T)                        MEMBER (J) 
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