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IN THE NATIONAL COMPANY LAW TRIBUNAL 
NEW DELHI BENCH (COURT – II) 

Item No. 207 
IB-876/ND/2020 

IA-2462/ND/2021, IA-5637/ND/2021  

IN THE MATTER OF: 

Dhankalash Distributors Pvt. Ltd. …                      Applicant 

             Versus  
 

Piyush IT Solutions Pvt. Ltd. …                  Respondent 

Under Section: 7 of the IBC, 2016 (CIRP) 
     Order delivered on 16.09.2026 

CORAM: 
SH. ASHOK KUMAR BHARDWAJ          SH. ATUL CHATURVEDI 
HON’BLE MEMBER (J)                    HON’BLE MEMBER (T) 
 

PRESENT:   
 For the RP : Adv. Aditya Vikram Singh, Adv. Manav Sharma 

 For the Respondent  : Dr. Atul Singh for R-26 in IA-5637/2021. 

 For the IT Dept. : Mr Sunil Agarwal, SSC, Ms Monica Benjamin, JSC, 
Mr Gibran Naushad, JSC, Mr Adeeb Ahmad,  
Ms Harshita Sharma, Ms Laiba Arif, Advs. 
 

 

Hearing Through: VC and Physical (Hybrid) Mode 
 

ORDER 
 

IA-2462/ND/2021: The prayer made in the captioned application reads thus:- 
 

a) “Allow the present Application; 

b) pass necessary order(s) / direction(s) declaring the transaction 

mentioned under Category A as a preferential transaction 

under Section 43 of the Code, and therefore null and void; 

c) pass necessary consequential order/direction under Section 

44 of the Code against the Respondent No.3 directing it to pay 

Rs.7.10 Crores in the account of the Corporate Debtor 

maintained by the Applicant; 

d) pass necessary order(s)/direction(s) declaring the transaction 

mentioned under Category B as undervalued transactions 

under Section 45 of the Code; 

e) pass necessary consequential order/direction under Section 

48 of the Code against the Respondent No. 4 to 12, directing 

them to severally pay their respective share of benefits derived 
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from interest-free loans in the account of the Corporate Debtor 

maintained by the Applicant; 

f)  pass necessary consequential order/direction under Section 

48 of the Code against the Respondent No.1 & 2, suspended 

directors of the Corporate Debtor, to jointly and severally pay 

Rs 9.58 crore, being interest amount deprived to Corporate 

Debtor on interest-free loans, in the account of the Corporate 

Debtor maintained by the Applicant.” 

Ld. Counsel for the RP could make reference to para 17 of the application to 

espouse that when, on the one hand, the Corporate Debtor was in need of funds 

and had availed financial facilities by paying dividend on non-convertible 

debentures, on the other hand, it disbursed financial facilities to its related 

parties. In his submissions, extending interest-free financial facilities to related 

parties by the Corporate Debtor amounted to a fraudulent transaction, as in a 

way it was an attempt to divert the funds of the Corporate Debtor beyond the 

reach of the creditors. His further submission is that when the Corporate Debtor 

availed financial facilities from Respondent No. 3 between 03.10.2019 to 

16.10.2019, on 31.10.2019 it returned the amount. In his submission, once the 

amount of debt was returned to Respondent No. 3 within the look-back period, 

the same amounted to preferential transactions. As can be seen from the 

provisions of Section 43 of IBC, 2016, the return of the amount of debt to any of 

the creditors by giving it preference over other Creditors constitute preferential 

transaction. Section 43 of IBC, 2016 reads thus: 
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Indubitably, the CIRP commenced on 28.10.2020, and the return of the amount 

of debt of Rs. 7.10 crores to Respondent No. 3 was during the period of two years 

from the commencement of CIRP and is covered by the provisions of Section 43 

of the Code. Though the Applicant has tried to describe certain transactions as 

undervalued transactions under Section 45, in our view the transactions referred 

to by him are covered by Sections 43 & 66 of the Code. The factual position as 

captured by the Applicant in Part-A & B of the application reads thus:  
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The only issue raised in the reply filed on behalf of Respondent Nos. 11 & 12 is 

misjoinder of cause of action/parties and non-filing of the application within the 

prescribed period of limitation. The PUFE transactions are categorized in a single 

category to indicate that the transactions are entered into to cause loss to the 

creditors, by keeping the funds and resources of the Corporate Debtor beyond 

their reach. May be for the sake of convenience, separate applications should be 

filed in respect of the transactions covered by Sections 43 & 66 of the Code, as 

the ingredients of both the provisions are independent and separate. 

Nevertheless, the infirmity is not so fatal that the preferential/fraudulent 

transaction should not be reversed. We may also not be oblivious of the fact that 

the RP/Liquidator acts in a fiduciary capacity and none of their 

individual/personal interests is involved in the CIRP. These are the 

creditors/members of CoC whose interests are at stake. In other words, the 

PUFE applications are not pursued by such parties whose interests are actually 

affected and are filed and pursued by someone who is given responsibility to do 

so by operation of the statute. For the callousness of the RP, the creditors cannot 
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be made to suffer. Even otherwise, when the applications are rejected on 

technical grounds and liberty is granted to the RP to file fresh applications, either 

he may not prefer the applications again or further complications may arise. In 

the wake, we are not inclined to entertain the technical objection raised on behalf 

of the aforementioned Respondents. As far as the issue of limitation is concerned, 

CIRP commenced on 28.10.2020, and the application was preferred in the year 

2021; thus, the same is not barred by limitation in any manner. Besides, the 

action taken by RP during CIRP cannot be nixed on this ground. In the totality 

of the facts and circumstances, the Respondent No. 3 is directed to pay back the 

amount of Rs.7.10 Crores to the CIRP account of the Creditor. Nevertheless, the 

said Respondent would be entitled to stake its claim in the CIRP and would get 

its shares as per the provisions of Section 53 of IBC, 2016. As far as the interest-

free loan given to related parties is concerned, the parties referred to in para 17 

of the application are directed to pay interest to the Corporate Debtor @ 18% per 

annum. Subject to the aforementioned, the application stands disposed of.  

IA-5637/ND/2021: The prayer made in the captioned application reads thus: 

a) “By way of an ex-parte ad-interim order direct Respondent Nos. 3-12 

to disclose direct and indirect shareholding pattern as existing on 09. 

09.2018 and 28.10.2020; 

b) pass ex-parte ad interim directions that the Respondent Nos. 13-24 

need not be considered as financial creditors of the Corporate Debtor 

until the disposal of this Application; 

c) pass an ex-parte ad interim order directing substituted service by way 

of publication, for Respondent Nos. 13-21 and 23-24; 

d) direct Everett to repay a sum of Rs. 10 crores (along with interest at 

the rate of 12% from the date of payment of amounts by the Corporate 

Debtor to Everett until the date of repayment of the said amounts to 

the Corporate Debtor) to the Corporate Debtor, pursuant to Sections 

66, 67 and other applicable provisions of the Code; 

e) direct the parties referred to in Annexure-3, to repay the Corporate 

Debtor an interest amount of Rs. 23.49 crores (calculated as of the 

date of payment of principal, whichever is earlier), along with interest 

at the rate of 18.50% from the date of the Audit Report, until the date 

of payment of the interest, in the manner provided in Annexure A-3, 
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pursuant to Sections 66, 67 and other applicable provisions of the 

Code; 

f) set aside the transactions in relation to transactions set out in 

Annexure A-4, pursuant to Sections 66, 67 and other applicable 

provisions of the Code; 

g) direct appropriate government agencies to investigate transactions as 

sought for in Para D (a) and (b), to gather further evidence to determine 

if the said transactions are also fraudulent in nature pursuant to 

Section 66 of the Code, on account such services actually never having 

been provided to the Corporate Debtor.” 
 

Ld. Counsel for the RP made reference to para 11 of the application to espouse 

that an amount of Rs. 9 Crores + 1 Crore was given by the Corporate Debtor to 

Respondent No. 1 on the pretext of performing some construction work, when 

there was no contract or understanding between the Corporate Debtor and the 

said Respondents that such amount was required to be paid in advance. The 

relevant excerpt of the application, wherein details of the transaction has been 

reads thus:- 
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Ld. Counsel for the Applicant could draw our attention to the forensic audit 

report, wherein the Forensic Auditor could take note of the payment of the 

aforementioned amount to Respondent No. 1, without there being any basis for 

the same. The Forensic Auditor had noted that as per Clause 10 of the work 

order, 100% of the RA Bill amount was to be released within 15 working days 

from the date of certification of the bill from the Project in-charge, while actually 

the amount of Rs.9 Crores was to be paid to the supplier for civil and 

construction work (supply of goods/services). The relevant excerpt of the 

Forensic Report reads thus: 
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It is unheard of that, for the supply of goods and services, an exorbitant amount 

as above is paid by any party to contract in advance, without there being any 

written agreement to that effect. The Forensic Auditor could conclude that the 

transaction seems to be fraudulent. The transaction could be entered into in 

November’2019, when the CIRP commenced on 28.10.2020. Indubitably, the 

same was entered into by the Promoter/management qua the Corporate Debtor, 

to keep the funds/resources of the Corporate Debtor away from the reach of the 

Corporate Debtor in the process. In the wake, the application is allowed, and the 

Respondent No. 1 is directed to pay back the amount of Rs.10 Crores along with 

interest at the rate of 12% to the CIRP account of the Corporate Debtor within 

four weeks.  

Besides the aforementioned, the Corporate Debtor extended an interest-free 

financial facility amounting to Rs.23.49 Crores to the parties referred to in the 

Forensic Audit Report. In terms of the Forensic Audit Report, the extension of an 

interest-free financial facility to related parties amounted to a fraudulent 

transaction, causing loss to the Corporate Debtor and, in a way, keeping the 

resources of the Corporate Debtor away from the reach of the creditor. Clause 

9.2 of the report reads thus: 
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Apparently, the extension of the financial facility to certain parties, impleaded as 

Respondent Nos. 3 to 10 in the application, is an act performed, precipitating 

the commencement of CIRP to divert the resources of the Corporate Debtor, and 

the transactions amount to fraudulent transactions.  Nevertheless, the RP has 

not raised any plea that the amount could not be returned to the Corporate 

Debtor, and he has raised the issue of interest only. In the wake, in our view, the 

interest of justice would be subserved if the directions are given to Respondent 

Nos. 3 to 10 to pay interest on the amount disbursed to them from the date of 

disbursement till the date of repayment of the same. The Respondent Nos. 3 to 

10 are directed to pay interest at the rate of 18% per annum on the amount 

disbursed to them by the Corporate Debtor from the date of disbursement till 

the date of repayment of the amount to the Corporate Debtor within two weeks 

from today.  
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The application also contained certain allegations constituting fraudulent 

transactions in respect of allotment of seven flats. The allegations made in the 

application read thus: 
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During the course of the hearing, the RP could submit that he is not sure about 

the transaction being fraudulent or not and needs to verify the position. In the 

wake of the stand taken by him, the RP is directed to file a fresh application in 

respect of the above transaction after verification of the factual position within 

one week, from today. Subject to the aforementioned, the application stands 

disposed of. 

 
 

              Sd/-          Sd/- 
(ATUL CHATURVEDI)                                 (ASHOK KUMAR BHARDWAJ) 

   MEMBER (T)                  MEMBER (J) 
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