Case Citation: (2026) ibclaw.in 4130 NCLT

IN THE NATIONAL COMPANY LAW TRIBUNAL
AMARAVATI BENCH
(Through Hybrid Mode)

Item No.1
CP(IB)/28/95/AMR/2025

IN THE MATTER OF:
IDBI Bank Ltd Creditor

Versus

Shri K. Mohan Nageswar Personal Guarantor of M/s Esskay Shipping
Pvt Ltd Personal Guarantor

Under Section: 95 of IBC, 2016

Order delivered on 28.10.2026

CORAM:
SHRI KISHORE VEMULAPALLI, HON'BLE MEMBER (JUDICIAL)
SHRI UMESH KUMAR SHUKLA, HON’BLE MEMBER (TECHNICAL)

PRESENT:

For the Creditor : Mr. G.P. Yash Vardhan, Adv.
For the Personal Guarantor : Mr. N. Satyanarayana, Adv.
RP : Mr. Siva Rama Prasad B.

ORDER

Orders pronounced and recorded vide separate sheets. The
Section 95 Petition bearing CP (1B)/28/95/AMR/2025 is admitted, and

the RP is appointed.

Sd/- Sdl-
UMESH KUMAR SHUKLA KISHORE VEMULAPALLI
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Venkatesh (Steno) & RSN (PS) . .
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Case Citation: (2026) ibclaw.in 4130 NCLT

IN THE NATIONAL COMPANY LAW TRIBUNAL
AMARAVATI BENCH AT MANGALAGIRI

(Exercising powers of Adjudicating Authority under
The Insolvency and Bankruptcy Code, 2016)

CP (IB)/28/95/AMR/2025

Under Section 95 of Insolvency and
Bankruptcy Code, 2016 read with Rule
7(2) of the Insolvency and Bankruptcy
(Application to Adjudicating Authority
for Insolvency Resolution Process for
Personal Guarantors to Corporate
Debtors) Rules, 2019

BETWEEN:

IDBI Bank Limited
Registered office at IDBI Tower,
WTC Complex, Cuffe Parade, Mumbai-400005.
Branch office at No.370, D.N0.5-9-89/1 and 2,
Chapel Rd, P.B, Hyderabad, Telangana-500001.
Represented by its Authorized Signatory,
Shri Bhagabat Prasad Patra, S/o Shri Pradyumma Kumar Patra,
Aged about: 46 years, Occ: Deputy General Manager,
IDBI Bank Ltd., NPA Management Group,
Chapel Road, Hyderabad.
...Financial Creditor

AND

K. Mohan Nageswar

Personal Guarantor to Esskay Shipping Private Limited
D. No.9-29-10/A, Gokul Nivas, Balajinagar,

Siripuram, Visakhapatnam-530003, Andhra Pradesh.

Also at:
401, Padmaja Mansion-11, Sri Nagar,
Ameerpet, Hyderabad, Andhra Pradesh-500018.
... Personal Guarantor

ORDER DELIVERED ON:28.10.2026

Coram: HON’BLE SHRI KISHORE VEMULAPALLI, MEMBER (JUDICIAL)
HON’BLE SHRI UMESH KUMAR SHUKLA, MEMBER (TECHNICAL)
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PRESENT:

For the Financial Creditor : Mr. G.P. Yash Vardhan, Advocate
For the Personal Guarantor : Mr. Satya Narayana Nimmala, Advocate
Resolution Professional : Mr. Sivarama Prasad Bhamidi

[ORDER]

[PER: BENCH]

This Petition bearing No. CP(IB)/28/95/AMR/2025 was e-filed on
05.07.2025 and was physically filed vide Diary No0.1320 dated
09.07.2025 by the IDBI Bank Limited (hereinafter referred to as the
“Financial Creditor”) under Section 95 of the Insolvency and
Bankruptcy Code, 2016 (hereinafter referred to as the “IBC” or “Code”)
read with Rule 7(2) of Insolvency and Bankruptcy (Application to
Adjudicating Authority for Insolvency Resolution Process for Personal
Guarantors to Corporate Debtors) Rules, 2019 (hereinafter referred to as
the “Personal Guarantors Rules”) seeking to initiate Personal
Insolvency Resolution Process (hereinafter referred to as the “PIRP”)
against K. Mohan Nageswar (hereinafter referred to as the “Personal
Guarantor”), who is the Personal Guarantor of Esskay Shipping Private
Limited (hereinafter referred to as the “Corporate Debtor” or “Principal
Borrower”) and who has extended the Personal Guarantee to the
Financial Creditor. The amount claimed to be in default is

Rs.67,39,33,333.75 as on 27.05.2025.

2. The registered address of the Corporate Debtor is at 25-40-40,
ESSKAY House, Gangulavari Street, Visakhapatnam-530001, which is

situated in the State of Andhra Pradesh. Therefore, the jurisdiction lies
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with this Adjudicating Authority in accordance with Section 60(1) of the

Code.

3.  After scrutiny of the Petition, the Registry raised certain objections,
for which the Financial Creditor e-fled Compliance Memo dated
30.07.2025 on 31.07.2025 and hard copy of which was filed vide Diary

No.1575 dated 04.08.2025 stating as below:

S. No. | Objections Compliance
1 Page No. 43, 44, 45 Personal Guarantor Complied and A copy ol

o isiacate of the
properties of another guarantor 18 the Propert 2

dersoni (yuarantor
attached Personal juaran

‘ ,|||||l'~.('(| hereto

ioe I g
2 Proof of service to IBBI may be | Proof of service 1o IBBI
submitted in Form 1A annexed hereto

4. The Financial Creditor also re-filed the Petition on 31.07.2025 on
DMS portal. Thereafter, the Petition was numbered and first listed on

12.08.2025.

FACTS OF THE CASE:

5. The facts of the case, as stated in the Petition refiled by the

Financial Creditor, are summarized below:

(i) The Corporate Debtor is a private limited company, engaged in the
business of rendering services to national and international
principals as steamer agents, clearing & forwarding house agents,

stevedores, offshores support and logistics etc.

(i) An unsecured operational creditor, M/s. Bunge SA of Switzerland

filed a Company Petition No.201 of 2015 (hereinafter referred to as

IBC Laws | www.ibclaw.in
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the “CP 201/2015”) before Hon’ble High Court of Telangana (now
transferred to Amaravti, Andhra Pradesh) against the Corporate
Debtor seeking its winding up. The Hon’ble High Court ordered for
liquidation on 30.08.2017 and appointed Official Liquidator. The CP
201/2015 is pending before the Hon’ble High Court of Andhra

Pradesh.

Out of 6 mortgaged properties, the Official Liquidator conducted e-
auction for sale of 3 properties, which were successfully auctioned
at a cumulative bid amount of Rs.5.90 crore and the sale proceeds
were received by the Official Liquidator, which were distributed as
per the High Court order dated 30.12.2024 and the same were

appropriated towards interest on 03.01.2025 in the CC account.

The Corporate Debtor through its Director, Late Dr. Kukkala
Nageshwara Rao, approached the Financial Creditor, in the month
of March 2010, requesting to take over the loan account of the
Corporate Debtor from the Syndicate Bank and the said request
was accepted and Financial Creditor took over the loan and

sanctioned financial assistance on 23.03.2010.

The Corporate debtor, in order to avail the financial assistance,
executed various loans documents and the Personal Guarantor of
the Corporate Debtor, in order to secure the repayment of the
financial assistance availed by the Corporate Debtor, executed

Guarantee Agreements in favour of the Financial Creditor.
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The Corporate Debtor failed to repay the loan and the loan account
was declared as Non-Performing Asset (hereinafter referred to as

the “NPA”) on 30.09.2014.

Thereafter, Financial Creditor issued recall notice dated 20.08.2016
to the Corporate Debtor marking a copy to the Personal Guarantor,
recalling the entire outstanding amounts. The said notice was
served on 26.08.2016 on the Corporate Debtor and Personal
Guarantor. However, the Corporate Debtor failed to repay the

outstanding amounts.

The Financial Creditor issued a notice dated 09.09.2016 to the
Personal Guarantor herein and other guarantors invoking the
guarantee and recalling the payment of the outstanding amounts.
The said notice was served on the Personal Guarantor on
15.09.2016. Despite the said notice, the Personal Guarantor did not

come forward to pay the outstanding loan amounts.

Thereafter, the Financial Creditor issued notice under Section 13(2)
of the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 (hereinafter referred to
as the “SARFAESI”) on 23.11.2016 to the Personal Guarantor
herein and other guarantors recalling payment of the outstanding
amounts within 60 days from the date of notice. The said notice was
served on the Personal Guarantor on 26.11.2016, however, the

Personal Guarantor has not paid the outstanding loan amounts.
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The Financial Creditor initiated proceedings against the Corporate
Debtor, Personal Guarantor herein and other guarantors by filing an
Original Application No.66 of 2017 (hereinafter referred to as the
“OA” or “OA 66/2017”) before the Hon’ble Debt recovery Tribunal,

Visakhapatnam (hereinafter referred to as the “Hon’ble DRT”).

The Hon’ble DRT passed an Order in OA on 26.12.2019 directing
the Corporate Debtor, Personal Guarantor herein and other
Guarantors/ Defendants therein, to pay Rs.11,03,90,768.96 along
with future interest @ 14.25% p.a. (BBR 10.25% plus 4% p.a.) with
monthly rests from the date of OA, till the date of realization, to be
recovered from the Personal Guarantor herein and other

defendants/ guarantors, jointly & severally and personally.

Thereafter, the Hon’ble DRT vide its Order dated 08.07.2022,
issued a Recovery Certificate in favour of the Financial Creditor for
recovering an amount of Rs.11,03,90,768.96 along with cost,
expenses from 07.01.2017 i.e. date of filing/ effective date of the OA
and future interest @ 14.25% p.a. with monthly rests from the order
date till the date of realization in full, jointly or severally from the

Personal Guarantor herein and other defendants/ guarantors.

The office of Recovery Officer-ll vide demand notice dated
29.09.2022, directed the Corporate Debtor, Personal Guarantor
herein and other guarantor/ defendants to pay the amount under
the Recovery Certificate within 15 days from the date of receipt. The
Corporate Debtor, Personal Guarantor herein and other guarantors/

defendants therein committed default in paying the amount ordered
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under the Recovery Certificate. The Recovery Certificate

proceedings are still continuing.

(xiv) The debt was due on 08.07.2022 i.e., date of issuance of the

(xv)

Recovery Certificate by the Hon’ble DRT. Therefore, the date of
default is 08.07.2022, which is the date of issuance of the Recovery

Certificate by the Hon’ble DRT.

The Financial Creditor issued a demand notice to the Personal
Guarantor to the address mentioned in the Guarantee Agreement
on 05.06.2025, which was returned on 11.06.2025 with the
endorsement as “No such person in the address”. The Financial
Creditor was able to obtain alternate address of the Personal
Guarantor and sent the demand notice to the said address on

20.06.2025, which was returned on 21.06.2025.

(xvi) The Personal Guarantor in the Guarantee Agreement had agreed

that the Financial Creditor serving the Personal Guarantor with a
notice requiring payment of the amount and such notice shall be
deemed to have been served on the Personal Guarantor either by
actual delivery thereof to the Personal Guarantor or by dispatch
thereof by the Registered Post or Certificate of Posting to the
Personal Guarantor address given or any other address in India,
which the Personal Guarantor may by written intimation give to the
Financial Creditor or request that communication addressed to the
Personal Guarantor be dispatched. Further, the Personal Guarantor
is also obligated to inform/ intimate the Financial Creditor with

respect to change in address. However, the Personal Guarantor
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has not intimated any change in address. Therefore, the Demand
Notice issued by the Financial Creditor is deemed to have been

served on the Personal Guarantor.

(xvii) The Financial Creditor as per Rule 3(g) of the Personal Guarantors

Rules, affixed the above-mentioned Demand Notice at the outer
door of Personal Guarantor's house i.e., D. N0.9-29-10/A, Gokul
Nivas, Balajinagar, Siripuram, Visakhapatnam-530003, Andhra
Pradesh on 17.06.2025. Thereafter, the Financial Creditor also
issued the Demand Notice to the Personal Guarantor on
16.06.2025 through e-mail ID, which was provided by the Personal
Guarantor to the CIBIL authorities for the purpose of communication

and correspondence.

(xviii)Thereafter, on 21.06.2025, when the officials of the Financial

(xix)

Creditor went to address mentioned by the Personal Guarantor to
the CIBIL authorities i.e., D.N0.401, Padmaja Mansion-11, Sri
Nagar Ameerpet, Hyderabad, to affix the demand notice at the outer
door, the residents and the security personnel did not allow and
permit the officials citing reasons that the said property does not
belong to the Personal Guarantor. Even after the lapse of 14 days,
the Personal Guarantor has failed to pay the outstanding amount

claimed to be in default.

Under the Guarantee Agreement, the Personal Guarantor had
agreed that the Guarantee provided shall be a continuing one and
shall remain in full force and effect till such time, the Corporate

Debtor repays in full the loan together with all interest, liquidated
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damages, costs, charges and all other monies that may from time
to time become due and payable and remain unpaid to the Financial
Creditor under the Agreement. Therefore, the liability towards
Financial Creditor to pay the outstanding amount is still subsisting

as on date. As such, the captioned Petition is within the limitation.

(xx) As per Part-lll of Form C, enclosed with the Petition, the details of
total amount of debt, the amount claimed to be in default and the

date on which the default occurred are reproduced below:

PARTICULARS OF DEBT
1. | Total Outstanding delt | Rs.67,39,33,333.75 (Rupees Sixty;Seven Crore Thirty-
{including any interest or | Nine Lakh Thirty-Three Thousand Three Hundred

penalties) Thirty-Three and Paisa Seventy-Five Only) as on

27.05.2025.

“
|

2 [Amountofdebtin | Rs.67,39,33,33.75 (Rupees Sixty-Seven Crore Thirty- |
default as 0n27.052025 | Nine Lakh Thirty-Three Thousand Three Hundred
Thirty-Three and Paisa Seventy-Five Only) as on

27.05.2025,
id Date when the default 1, (8072022 - Date of issuance of the Recovery
| | oocurred . Cerfificate l'ry the Hon'ble DRET,

(xxi) The Financial Creditor along with the Petition has enclosed the

following documents:

(a) Copy of the Directorship of the Personal Guarantor as per the

MCA as Annexure No.1 at pages 40-42 of the Petition.

(b) The details of the assets of the Personal Guarantor as provided
at the time of execution of the Guarantee Agreement as

Annexure No. 2 at pages 43-45 of the Petition.
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Facility-wise outstanding details as Annexure No.3 at page 46

of the Petition.

Details of security and estimated value as Annexure No.4 at

pages 47-50 of the Petition.

Copy of the Order dated 26.12.2019 passed by the Hon’ble

DRT as Annexure No.5 at pages 51-80 of the Petition.

Copy of the RC dated 08.07.2022 issued by the Hon’ble DRT

as Annexure No.6 at pages 81-86 of the Petition.

Record of Default report dated 09.05.2025 filed with National E-
Governance Services Limited (hereinafter referred to as the

“‘NeSL”) as Annexure No.7 at pages 87-97 of the Petition.

Copy of sanction letters dated 23.03.2010, 06.04.2011,

14.08.2012, 15.02.2013 and 06.01.2014 as Annexure No.8 at

pages 98-134 of the Petition.

Copy of Facility Agreements dated 25.03.2010, 11.04.2011 and

08.10.2012 as Annexure No. 9 at pages 135-199 of the Petition

Copy of Guarantee Agreement dated 23.01.2014 as Annexure

No.10 at pages 205-217 of the Petition.

Copy of Omnibus Counter Guarantee Agreements dated

25.03.2010, 11.04.2011 and 08.10.2012 as Annexure No.11 at

pages 218-232 of the Petition.
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Copy of Hypothecation Agreement dated 25.03.2010,

11.04.2011 and 08.10.2012 as Annexure No. 12 at pages 233-

269 of the Petition.

(m) Copy of the Demand Promissory Notice dated 25.03.2010,

(n)

11.04.2011, 08.10.2012 and 15.02.2013 as Annexure No. 13 at

pages 270-273 of the Petition.

Copy of the recall notice dated 20.08.2016 as Annexure No.14

at pages 274-301 of the Petition.

Copy of the notice invoking the Guarantee dated 09.09.2016

along with tracking report as Annexure No.15 at pages 302-312

of the Petition.

Copy of the notice dated 23.11.2016 under Section 13(2) of the

SARFAESI along with the tracking report as Annexure No.16 at

pages 313-340 of the Petition.

CIBIL Report as Annexure No.17 at pages 341-348 of the

Petition

Copy of the demand notice along with return cover as Annexure

No.18 at pages 349-701 of the Petition.

Copy of the proof of affixing the demand notice as Annexure

No.19 at pages 702-704 of the Petition.

Copy of e-mail dated 16.06.2025 evidencing service of demand

notice as Annexure No.20 at pages 705-708 of the Petition.

IBC Laws | www.ibclaw.in
Page 11 of 96



NCLT, Amaravati Bench

Case Citation: (2026) ibclaw.in 4130 NCLT

(u) Visit Report dated 21.06.2025 as Annexure No.21 at pages

709-712 of the Petition.

(v) Copy of the Orders dated 30.08.2017 & 30.12.2024 passed by
the Hon’ble High Court for Telangana and Andhra Pradesh in

the matter of CP 201/2015) as Annexure No. 22 at pages 713-

730 of the Petition.

(w) Copy of the MCA record of the Corporate Debtor as Annexure

No.23 at pages 731-733 of the Petition.

(x) The statement of accounts of M/s. Esskay Shipping Private

Limited as Annexure No. 24 at pages 734-744 of the Petition.

6. During the course of hearing held on 12.08.2025, the Financial
Creditor submitted that the demand notice was served to the Personal
Guarantor through Registered Post with Acknowledgement Due, which
returned unserved without providing valid reason for the non-service and
sought time to find out the correct address of the Personal Guarantor and

to effect service through Speed Post and file a proof of service thereof.

7.  The Financial Creditor vide Diary No. 1956 dated 29.09.2025, filed
an affidavit dated 26.09.2025 stating that it had also issued Demand
Notice to the Personal Guarantor on 16.06.2025 through e-mail ID, which
was provided by the Personal Guarantor to CIBIL authorities, a copy of

which is enclosed as Annexure No.20 in the Petition.

8. Pursuant to the Order dated 12.08.2025 of this Adjudicating

Authority, the Financial Creditor vide Diary No.1953 dated 29.09.2025,
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filed a Memo dated 26.09.2025 stating that Financial Creditor appointed
M/s. Kanitkars Advisory LLP and entrusted the assignment for identifying
and tracing the present and correct address of the Personal Guarantor,
who submitted the report on 20.09.2025. Based on the report, the
Financial Creditor submitted that despite efforts, it was unable to obtain

the present & correct address of the Personal Guarantor.

9.  During the course of hearing on 06.10.2025, the Financial Creditor
sought time to submit the copy of the notice dated 28.12.2015 for
invocation of the personal guarantee as per the Guarantee Agreement

along with proof of service in terms of Section 95(5) of the Code.

10. Pursuant to the Order dated 06.10.2025 of this Adjudicating
Authority, the Financial Creditor vide Diary No.2156 dated 27.10.2025,

filed a Memo dated 27.10.2025 with the following submissions:

(i) The copy of the Petition was sent on 05.07.2025 to the Personal
Guarantor through email available in the CIBIL records and the
delivery was failed saying that the Domain Name System (DNS)
reported that the recipient’s domain doesn’t exist. The copy of the

email are annexed as Annexure No.1 of the Memo.

(i)  The copy of the Petition was dispatched to the Personal Guarantor
through speed post on 06.07.2025 and the same was returned on
12.07.2025. The copy of the track consignment report with return

cover are annexed as Annexure No.2 of the Memo.

(i) The authorized officer of the Financial Creditor was not able to

obtain the copy of notice dated 28.12.2015, however, postal
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receipts and tracking reports could not be located despite diligent
and sincere efforts. The copy of the notice dated 28.12.2015 are

annexed as Annexure No.3 of the Memo.

The Financial Creditor was constrained to issue a fresh notice dated
09.09.2016 superseding the earlier notice dated 28.12.2015 for the

following reasons:

(a) The details of other Guarantee Agreements dated 25.03.2010,
11.04.2011, 08.10.2012 and 23.01.2014 were not captured in

the notice dated 28.12.2015.

(b) The details of the bank guarantee liability were inadvertently
mentioned in the notice dated 28.12.2015, which were
subsequently rectified and removed in the notice dated

09.09.2016.

(c) The outstanding amount was revised in the notice dated

09.09.2016 from Rs.9,41,06,086.96 to Rs.10,63,53,045.96.

The Financial Creditor sought further two weeks’ time to place on
record the postal receipts and tracking report/ postal

acknowledgements, proof of service of the notice dated 28.12.2015.

During the course of hearing on 28.10.2025, the Financial Creditor

sought and was granted two weeks’ time to file the copy of notice dated

28.12.2015 for invocation of personal guarantee along with proof of

service as per the Guarantee Agreement. During the course of hearing

on 19.11.2025, the Financial Creditor again sought and was granted two

weeks’ time to comply the Order dated 28.10.2015.
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12. Pursuant to the Order dated 28.10.2025 of this Adjudicating
Authority, the Financial Creditor vide Diary No. 2452 dated 05.12.2025,
filed a Memo dated 04.12.2025, wherein besides reiterating the facts of
the Petition, it also contended the maintainability of the Petition on the

following grounds:

() No judicial adjudication is involved at the stages envisaged in

Sections 95 to 99 of the Code.

(i) The recall notice dated 09.09.2016 constitutes a fresh cause of action

under the continuing guarantee.

(iii) The recovery certificate dated 08.07.2022 constitutes a fresh cause

of action under the continuing agreement.

(iv) Valid service of the demand notice under the provisions of the Code.

13. During the course of hearing on 09.12.2025, the Financial Creditor
submitted that the first invocation notice was issued to the Personal
Guarantor on 28.12.2015, however, the proof of its service could not be
traced. The Financial Creditor also submitted that within three years of
the invocation notice dated 28.12.2015, it filed the OA on 07.01.2017
before the Hon’ble DRT, which issued the Recovery Certificate on
08.07.2022 and all these dates survives the continuity of limitation period
from 28.12.2015. The Financial Creditor sought time to submit legal
proposition of superior courts on the question whether, after the
invocation on 28.12.2015, the mere filing and pendency of the OA before

the Hon’ble DRT would, by itself, extend the period of limitation.
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Pursuant to the Order dated 09.12.2025 of this Adjudicating

Authority, the Financial Creditor filed a Memo dated 02.01.2026 vide

Diary No.28 dated 05.01.2026, placing reliance on following judgements:

(i)

(iif)

(iv)

15.

Hon’ble Supreme Court Judgement dated 30.05.2022 in the matter
of Kotak Mahindra Bank Ltd. v. A. Balakrishnan in Civil Appeal

No. 689 of 2021 (2022 SCC OnLine SC 706);

Hon’ble Supreme Court Judgement dated 18.10.2023 in the matter
of Tottempudi Salalith v. State Bank of India & Ors. in Civil

Appeal No. 2348 of 2021 (2023 INSC 923);

Hon’ble NCLAT, Chennai Bench Judgement dated 24.07.2025 in
the matter of Virigneni Anjaiah v. Pridhvi Asset Reconstruction
and Securitization Company Ltd. in Company Appeal (AT) (CH)
(Ins) No.163/2024 (IA No0.434/2024) with Company Appeal (AT)

(CH) (Ins) No.164/2024 (1A No.435/2024);

Hon’ble NCLAT, Principal Bench Judgement dated 08.08.2025 in
the matter of IDBI Bank Ltd Vs Hemangi Patel in Company Appeal

(AT) (Insolvency) No. 991 of 2025; and

Hon’ble NCLT, Division Bench (Court-1) Chennai Judgement dated
20.09.2024 in the matter of State Bank of India v. Mrs. J. Geetha

in CP(1B)/189(CHE)/2022.

During the course of hearing on 16.02.2026, the Financial Creditor

reiterated that the invocation notice was issued to the Personal Guarantor

on 28.12.2015 and within three years, they initiated the OA proceedings

before the Hon’ble DRT on 07.01.2017 for recovery of the due debt of the
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Corporate Debtor, and the Hon’ble DRT issued the Recovery Certificate
on 08.07.2022. It was further stated that the Financial Creditor, in Part-1V
of form C of Petition, has proposed the name of Mr. Sivarama Prasad
Bhamidi having Registration No. IBBI/IPA-003/IP-N00084/2017-
2018/10822 as the Resolution Professional (hereinafter referred to as
“RP”) along with the written consent in Form-A dated 02.07.2025,
wherein he stated that he is eligible to be appointed as the RP of the
Personal Guarantor and affirmed that he is not subjected to any
disciplinary proceedings initiated by the Board or the Insolvency
Professional Agency. Since the Authorization for Assignment (hereinafter
referred to as “AFA”) of the proposed RP in Form-B, enclosed with the
Petition, shows the validity of the authorization till 31.12.2025, the
credentials of the proposed RP were verified from the website of the IBBI,
which shows that AFA is valid till 31.12.2026. Considering the same, this
Adjudicating Authority vide Order dated 16.02.2026 appointed Mr.
Sivarama Prasad Bhamidi as RP with the direction to submit his report
under Section 99 of the Code within ten days by categorically examining
the issue of limitation keeping in view of the provisions of the IBC and

other judgments pronounced by the superior Courts.

RP REPORT:

16. In compliance of this Adjudicating Authority Order dated
16.02.2026, the RP e-filed IA(IBC)/94/2026 on 26.02.2026 and physically
on 27.02.2026 vide Diary No0.367 to place on record the RP Report under

Section 99 of the Code, which was taken on record by this Adjudicating
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Authority, vide its Order dated 18.03.2026. The contents of the RP’s

report has been summarized below:

(a) As per Section 99(2), the RP may require to prove the repayment of

the debt to the creditor, who is claiming as unpaid. The RP sent

letters to the Personal Guarantor at two of his addresses available in

records, requesting him to provide proof of repayment of dues vide

letter and email dated 18.02.2026. But all the letters were returned

undelivered.

(b) As per Section 99(6)(a), the RP after examination, shall ascertain that

the Petition satisfies the requirements set out in Section 95.

Accordingly, the RP conducted such examination, and the

observations are placed below:

Sec No | Provision under IBC, | Observation of Resolution Professional

95(1)

95(2)

2016
A credtor may apply |The application is filed by the Financial
either by himself, or |Creditor, IDBI Bank Limited,
jointly with other
creditors, or through a
resolution professional to
the Adjudicating Authority
for initiating an insolvency
resojution process under
this section by submitting
an application :
A creditor may apply | This is not applicable in present case
under sub-section. (1) in |
relation to any
partnership debl owed to
him  for inttiating an
insolvency resolution
process against
{a) any one or more
partners of the firm; or
(D) the firm.

95(3)

Where an application has [This is not applicable in present case
been made against one

partner in a firm, any AT
|other_application_against | [N
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another partner n e

|2ame firm shall ba
presemted inr <
transferred tc b -}

Adjudicating Authcority N
whch the firs: mentiores
application s panding for
adiudcaticn and such
Adjudicating Authority
may give such direclions
for consohaaiung the
proceadings undar  tho
BPPhcalors as L thinks
jus

An applicetion under sub-section (*) shsil be sccompsnied with details

creditors submitling the
appication kx sclivency
the date of apphcation;

= Copies of the Senction Lettsrs dsted
23.03.2070.08.C4 2011,71403.2072 15.02
‘2013 snd 06.01 2014 were altached o
the appilcation a1t Aanexure No € fied by
the Creditor

e Copies of the Facilties Agreements dated
2523201, 11042011 and C8 102012
were saiteched ta the eapoication st
Annexurs No 9 fiiled by the Creditor

= The staicments of accouns of the CD

WeTe sttachec 10 the apphcavon hilea by

the credRor.

Falure by the cebtor to
pay the debt within a
period of fourteen days of
the service o the notcs
of demand, arcd

Personal Guarantee:

‘copy of the personal guareniee dated
230’.2014 provided by the Respondent to

the application s sttached aotheqpllu‘cn
at Anrexure 10 filed by tha Craditor.

Invocation of Parsanal Guarantaa:
The personal Guarantee was invoked con
008 2018 A copy of the inuncatior sent by
Regd Post is attached to e apglicetion at
Arnnaxue-15 flad by the Craditne

A copy of e notice dated 23.11.2016 u's
13Ty of the SARFAFST Act. 2002 o !hal

Regd. Posl was attadhied 10 the agpication
at Annawaare 186 filed by $ha Craditer

A the demend notice dated
04,082 Smuodhﬁommn
mmﬂw?l‘l)otl&ammm

Autharily for  insolvency
le.mon Process of Parsona guaranions
o Corporate Cediors] Rules, 2°09. On
rerum of the demand nctice un-served the
derand NOtCa was sert 10 two moe
sllamate addresses which wers siso
euTeEd Un-served,

On return of the Demand notice(s) the steps
1aken by tre aoplicen: © safve the demana
nctice were given ir the apglicstion filed by
the Credho’

As permitted under Rule Hg) of the 8B
{Appiication to Adjdicsting Authority for
Insclvoncy Resclutior Process of Perscral
gLarantors 1o Corporete Deblorst Ru'es,
2103 the demand notice was affived at the
outer door of Jhs house of Ibe fesponvent
ard a proof (he affixation is attached 1 the
mp&eaﬁon at Annexure-1S filed by the
Credior.

RP Dn hus - 3pp2animent sant communicaion
10 the respordent as reguirad under Secion
UNZ) of 1B Code. 2018 requesting him 1o
prove repaymant of the debt claimed as
urpars by the credtor .

The communication was seni © e
at two he addraceoe o which

cespandend. at v

The cormmuncaton wass @so serl by
electronic mesans te tha emallbs ta which
the demand notive was sent,

D51 (<)

Reeovant savidencs of

[Such cefaul  or non-

NA

£ R Q! Qf’v
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{ | payment of debt
95(5) |Ths credror shall  also
provide a copy of the | The apphicant through his counsel sent the
apphcation made under  application made to the raspondent but
sub-section (1) to the |réeturnad un-served.

_|debtor. == s = = = . T e ol R
The application referred | The application was filed in the prescribed |
to in subsection (1) shall |form and the prescribad fee was paid by the
be in such form and | Creditor f Applicant.

manner and

accompanied by such fee

a&s may be prescribed i
85(7) The details and documents required 1o be submitied under sub-seciicn |
| (4) shall be such as may be specified

The iist of the documents to be attached to the Application are specified
in 1B (Application to Adjudicating Authority for Insoivency Resolution
| Process for Personai Guarantors to Corporate Debtors) Rules, 2019

1 All documents mentioned in seral number 15 of Part 1l of Form C

S —

,M*.m,ga
L)

1.01 Order of DRT and RC |Copy of the order of Hon'ble DRI dated |

issued by Hon'ble DRT 26. 122m9!sauachedmm:uo—5iottw|
ication filed by the Creditor.

Copy of the RC dated OB 07 2022 issued by |

Hon'ble DRT is attached as Annexure-& to

the appiication filed by the Creditor

2 Copy of tha Demand [Copy of the demand nolice sent along with |
Notice Served on the refurn cover is attached at Annexure-18 to
quarantor in Form - 8 the applicaton fised by the Creditor. |
Copy of the proof of affixation of the demand
notice as par Rule 3(g) of i&B (Application 1o
Adjudicating  Authority for Inscivency
Resolution Process of Personal guaraniors
to Corporate Debtors) Rules, 2109 is |
attachad as Amnexure-18 to the spplication
filed by the Creditor

3 Copses of the income Tax
Retums with details
computation of the
income of the guarantor, Not availabls
or the firm, as the case
may be, for tha previous

three years, if avallable — e ——
< _JLCQ!AQ! the Pamaliﬂywmmemgrm

| guarantee contract |dated 23012014 provided by the
Respondant to the application is attached to
the spplication st Annexua 10 to the
application filed by the Creditor.

[ & Copy of the authorization, | A copy of the authorising the signatory to the
1 wherever required under |application is aftached at page no 38 of the

[this form ___| spplication filed by the Creditor. |
8 Proof that apphcauon Agplication fee has been paid, |
7 Documents evidencing

the debt and default n
| relation to the debt, as
| the case may have been Not avaifable
provided by the guarantor
at any poimt in time, if
2 avaliabie.

8 Document avidencing the
\ ,assets liabilities, incoms |
land any other refevant |
information as may have Not available
{been provided by the
| Guarantor at any point in
[time, if available

| | money has baen paid |
\
\

(c) Since no evidence has been provided by the Personal Guarantor for
the repayment of Rs.61,97,33,333.75 of the dues of the Corporate
Debtor to the Financial Creditor in full or part, the RP in terms of
Section 99(7) of the Code, recommended for acceptance of the
Petition to initiate Insolvency resolution process against the Personal
Guarantor.
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(d) The RP also examined the Petition on the issue of limitation in the

light of the provisions of the Code, Indian contract Act, 1872 and the

judgements of superior court and submitted as below:

(i)

The three years’ time prescribed in Article 137, Limitation Act

1963, starts from the date, when the right to apply accrued.

As defined under Section 129 of the Indian Contract Act, 1872,
a continuing guarantee is one that extends to a series of
transactions, not limited to a single debt or obligation. By
expressly agreeing in Clause 7 that the guarantee is continuing,
the Personal Guarantor bound himself to cover not just the
initial liability but also subsequent advances, renewals, or
obligations until the guarantee is revoked or discharged in

accordance with law.

(iii) The invocation of the Corporate Guarantee successively is not

barred under law, so long as the loan default continues and the
debt obligations remain unsatisfied by the Principal Borrower.
In view of continuing nature of the guarantee, each invocation
gives rise to a fresh cause of action, thereby entitling the
Financial Creditor to seek enforcement at every stage of
default. Consequently, the commencement of limitation under
Article 137 of the Limitation Act, 1963 is triggered upon each
invocation, as the said Article stipulates that limitation begins
“‘when the right to apply accrues”. Thus, in the present case,
successive defaults and corresponding invocations of the

guarantee clearly establish that the Petition is within limitation
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and maintainable in law. The reliance is placed on the
Judgement dated 03.07.2025 of the Hon’ble NCLAT, Principal
Bench in the matter of IDBI Bank Ltd. vs. ARM Infra & Utilities

Pvt. Ltd; Company Appeal (AT) (Ins.) No. 1046 of 2023.

As per Section 3(12) of the Code, the "default” means non-
payment of a debt, when the whole or any part or instalment of
the amount of debt has become due and payable and is not
paid by the debtor or the corporate debtor, as the case may be.
Thus, the occurrence of default is established the moment, any
portion of the debt, which has become due and payable,
remains unpaid either by the Corporate Debtor or by the

Personal Guarantor.

In the case of such a continuing guarantee, so long as the
account is a live account in the sense that it is not settled and
there is no refusal on the part of the guarantor to carry out the
obligation, how the period of limitation could be said to have
commenced running. The reliance is placed on the judgements
of Hon’ble Supreme Court in the matter of Margaret Lalita
Samuel vs. Indo Commercial Bank Ltd, (1979) 2 SCC 396 &
Syndicate Bank vs. Channaveerappa Beleri & Ors., (2006)
11 SCC 506 and the Judgment dated 26.04.2023 of Hon’ble
NCLAT in the matter of Archana Deepak Wani vs. Indian
Bank (erstwhile Allahabad Bank) & Ors., Company Appeal

(AT) Insolvency No. 301 of 2023.
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In the present case, it is the fact that the account is not settled
and there is no refusal on the part of the guarantor to carry out
the obligation; hence the limitation could not have commenced
and running. Further, the continued non-payment of the debt
obligations by the Corporate Debtor/ Personal Guarantor
squarely falls within the ambit of "default” as contemplated
under Section 3(12) of the Code, thereby entitling the Financial
Creditor to invoke the Corporate Guarantee at any stage and

seek appropriate reliefs under law.

The summary of events as per the documents available to the

RP, as mentioned in the Petition as follows:

| S P e ) ) V o _I;"
(s} Paiticuiars | Date of E

(st | vent
[1 Issuance of Recall Notice to the | 28.12.20 15
Personal Guarantor 1 09.09.2016
2 |lIssuance of Section 13(2) SARFAESI | 23.11.2016
Notice | -
'3 | Date of filing the OA before the | 07.01.2017
i Hon'ble DRT il ow o il
"4 | Recovery Certificate issued by the 08.07.2022
Hon'ble DRT in OA/66/2017 in
the matter of “IDBI BANK vs
= | Esskay Shipping Private Ltd" (ST i
5 Issuance of demand notice to the 05.06.2025
=N | Personal Guarantor under IBC | -
6 | Filing of Section 95 IBC Application 05.07.2025

The Hon’ble DRT in OA 66/2017 issued a Recovery Certificate
on 08.07.2022, wherein the Personal Guarantor was also a
party to the proceedings, by virtue of which the total debt due to
Financial Creditor stood crystallized against the Corporate
Debtor and the Personal Guarantor having executed a personal

guarantee is legally bound to discharge the said liability.

If the Personal Guarantor was of the view that the proceedings

in OA 66/2017 were barred by limitation, he had sufficient
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opportunity to raise such contention before the Hon’ble DRT or
in an appeal therefrom. The Personal Guarantor having failed
to file such petition or avail of appellate remedies is estopped
from re-agitating the issue of limitation in the present
proceedings initiated by the Financial Creditor on the strength
of the Recovery Certificate. Once the debt stood crystallized by
virtue of the Recovery Certificate dated 08.07.2022, the
Personal Guarantor cannot dispute its enforceability and his

liability under the personal guarantee remains intact.

(x) The demand notice issued to the Personal Guarantor on
05.06.2025 and subsequent filing of Petition under Section 95
of Code on 05.07.2025 are well within the prescribed period of
three years from the date of issuance of the Recovery
Certificate by the Hon’ble DRT on 08.07.2022. Accordingly, the
limitation as envisaged under Article 137 of the Limitation Act,
1963 stands duly complied with. In the considered opinion of
the RP, there exists no bar under limitation in the present

proceedings, and the Petition is maintainable in law.

COUNTER FILED BY THE PERSONAL GUARANTOR:

17. The Personal Guarantor, vide Diary No.1089 dated 29.06.2026,
filed Counter denying all the averments made in the Petition and further

made the following submissions:

(i) The Petition is liable to be dismissed as being barred by limitation,

devoid of merit, and not maintainable either in law or on facts.
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The credit facilities were availed by the Corporate Debtor and not
by the Personal Guarantor in his personal capacity. During the
lifetime of the then Managing Director of the Corporate Debtor,
substantial repayments were made towards the loan account. By
the end of the year 2014, approximately Rs.7.5 Crores had been
paid towards the outstanding dues, leaving only a limited balance

outstanding.

After the demise of the then Managing Director in the year 2013,
the Personal Guarantor joined the Corporate Debtor merely as a
Director to assist in continuation of its operations. The Personal
Guarantor held no shares in the Corporate Debtor and was neither
a promoter nor a beneficiary of the credit facilities and do not derive
any personal benefit from the loan transaction and had only

provided one property as security.

The loan account was classified as NPA during the year 2016.
Therefore, the date of default, at the latest, is the year 2016.
Subsequently, liquidation proceedings were initiated against the
Corporate Debtor and orders were passed in the year 2018. Thus,
the cause of action, if any, arose in 2016 and, in any event, not later
than 2018. The present Petition is filed in the year 2025, nearly nine
years after the alleged default and approximately seven years after

the liquidation proceedings commenced.

Section 99 of the Code requires examination of the existence of a
legally enforceable debt before admission of the Petition. The RP

and this Adjudicating Authority are required to consider whether the
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debt is legally enforceable on the date of filing. Since the alleged
debt is barred by limitation, disputed in quantum and unsupported
by complete accounting, the requirements of Section 99 are not

satisfied.

The Code cannot be converted into a mechanism for recovery of
stale, disputed and time-barred claims. For the sake of

convenience, the important dates are extracted below:

i_Date / Period” 7 fﬁ 7,EY¢,’,‘;‘ J
Prior to 2013 [Credit facilities sanctioned to the Corporate Debtor Company|
;2013 TIDeniise Aorf- 7t_ﬁgih_en_ Managing Director of the Company
| :[Respondent joined”trhre Company only to assist in

S | Ok, Mo AleSe Wi PO A Bt

‘i20173 onwardsﬂ@ptiﬁnuation of its affairs \
gg &nd of ;&\pproximately Rs.7.50 Crores repaid towards loan liabilities \
[23167 7]5’L§:=1?lfexbbbunt‘ classified as NPA 7 7~ ) 111
01.07.2017__[Original Application filed before DRT |

30.08.2017  |Winding-up ordne.rrVp_a'_s__sé@é_i_‘nfs?{_@grpprate Debtor \

bo1s Official Liquidator appointed and liquidation proceedings

‘ = commenced — |
2018 onwards|Secured assets a?Ch_t_enna_ib_a,n‘c_i Kakinada 7auct_ibggd ' J
2025 |Present Section 95 Application filed _ |
Ugelay iNearfy 9‘ years from NPA and about 7 years after liquidation |
L __Jproceedings J

The proceedings initiated by the Financial Creditor are wholly
illegal, unsustainable and not binding upon the Corporate Debtor in

liquidation and its stakeholders.

Prior to the institution of the OA before the DRT, a winding-up order
had already been passed against the Corporate Debtor and an
Official Liquidator had been appointed by the competent Court.
Upon passing of the winding-up order, all the assets, properties,
books and records of the Corporate Debtor came under the custody

and control of the Company Court through the Official Liquidator.
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Despite having knowledge of the winding-up proceedings and
appointment of the Official Liquidator, the Financial Creditor
deliberately failed to implead the Official Liquidator as a necessary
and proper party to the proceedings before the Hon’ble DRT. The
Official Liquidator represents the Corporate Debtor in liquidation
and safeguards the interests of all creditors, contributories and
stakeholders. Any adjudication in his absence is opposed to the
principles of natural justice and is not binding upon the Corporate

Debtor in liquidation.

Under the scheme of company liquidation, all creditors are required
to lodge and prove their claims before the Official Liquidator, who
adjudicates such claims in accordance with law. The Financial
Creditor, instead of submitting its claim before the Official Liquidator
and participating in the winding-up proceedings, sought to bypass
the statutory process and obtained an ex-parte adjudication before

the Hon’ble DRT.

The proceedings before the Hon’ble DRT were conducted without
notice to, and without participation of, the Official Liquidator.
Consequently, the Hon’ble DRT had no occasion to examine the
status of the Corporate Debtor as a company in liquidation, the
rights of other secured and unsecured creditors, workmen’s dues,
statutory dues, and the pari passu distribution mechanism

contemplated under the company law.

(xii) Any decree, order or Recovery Certificate obtained against a

company in liquidation without impleading the Official Liquidator and
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without affording an opportunity to the liquidation estate to contest
the claim is a nullity in the eye of law and cannot be enforced against

the assets under liquidation.

The Recovery Certificate issued pursuant to such proceedings is
equally unenforceable and non-est, as it is founded upon
proceedings conducted in violation of mandatory statutory
requirements and principles of natural justice. Any action taken
pursuant to the said Recovery Certificate against the assets of the

company in liquidation is liable to be declared illegal and void.

The Financial Creditor cannot obtain any preferential advantage
over other creditors by circumventing the winding-up proceedings.
The rights of all creditors stand crystallized upon the passing of the
winding-up order and are subject to adjudication and distribution in

accordance with the provisions governing liquidation.

Therefore, the order passed in the OA and the consequential
Recovery Certificate obtained by the Financial Creditor, without
impleading the Official Liquidator and without following the
procedure prescribed under law, are void, non-est, unenforceable
and not binding on the company in liquidation, the Official
Liquidator, the creditors or the contributories. Consequently, all
further proceedings based on such Recovery Certificate are void

and not enforceable.
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(xvi) Itis settled law that Article 137 of the Limitation Act, 1963 applies to
proceedings under the IBC and that the limitation period is three

years from the date of default.

(xvii) The Financial Creditor has failed to establish any valid
acknowledgment of debt within the meaning of Section 18 of the
Limitation Act, so as to extend the limitation period. In the absence
of any legally valid acknowledgment within the prescribed period,

the claim is barred by limitation and is liable to be rejected.

(xviii)The Financial Creditor has already proceeded against various
secured assets and auctioned multiple properties situated at
Chennai and Kakinada. Substantial recoveries have been made
through such enforcement measures. The Financial Creditor
continues to retain and exercise control over additional secured
assets, whose market value is significantly higher than the alleged

outstanding dues.

(xix) The Financial Creditor failed to disclose complete particulars
regarding amounts recovered, assets sold, sale proceeds realized,
and adjustments made towards the alleged debt. Without furnishing
a complete statement of recoveries and appropriations, the alleged
outstanding amount cannot be accepted as correct. In view of the
recoveries already made and the security available, the existence

and quantum of any alleged balance debt is seriously disputed.

(xx) The Financial Creditor deliberately omitted these material facts

while seeking initiation of personal insolvency proceedings. The
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present Petition is barred by limitation and is liable to be rejected at
the threshold. The alleged loan account was classified as the NPA
in the year 2016. The present Petition under Section 95 of the Code
has been filed only in the year 2025, well beyond the prescribed

period of limitation.
(xxi) The Personal Guarantor has relied on the following judgements:

(@) In B.K. Educational Services Pvt. Ltd. v. Parag Gupta &
Associates, (2019) 11 SCC 633, the Hon'ble Supreme Court
held that the Limitation Act, 1963 applies to the proceedings
under the Code and that Article 137 governs such proceedings.
It was further held that a time-barred debt cannot be revived

through insolvency proceedings.

(b) In Gaurav Hargovindbhai Dave v. Asset Reconstruction
Company (India) Ltd., (2019) 10 SCC 572, the Hon'ble
Supreme Court held that limitation commences from the date of
declaration of the account as NPA and that insolvency
proceedings initiated beyond three years from such date are

barred, unless limitation is validly extended.

(c) In Vashdeo R. Bhojwani v. Abhyudaya Co-operative Bank
Ltd., (2019) 9 SCC 158, the Hon'ble Supreme Court reiterated
that limitation begins from the date of default and cannot be

postponed indefinitely.

(d) In Jignesh Shah & Another v. Union of India & Another,
(2019) 10 SCC 750, the Hon'ble Supreme Court held that the

Code cannot be used to revive stale and time-barred claims.
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(e) In Laxmi Pat Surana v. Union Bank of India, (2021) 8 SCC
481, the Hon'ble Supreme Court held that although proceedings
against a personal guarantor are maintainable under the IBC,
the debt sought to be enforced must be legally enforceable and

within limitation.

(f) In Dena Bank (now Bank of Baroda) v. C. Shivakumar
Reddy, (2021) 10 SCC 330, the Hon'ble Supreme Court held
that limitation may be extended only upon proof of a valid
acknowledgment of liability or any other legally recognized

extension of limitation.

18. During the course of hearing on 15.07.2026, the Counsel for the
Personal Guarantor raised the objection on maintainability on the ground
of limitation, as the recall notice to the Personal Guarantor was issued on
28.12.2015, but the Petition was e-filed on 05.07.2025. It was further
submitted by the Personal Guarantor that filing of the case on 07.01.2017
before the Hon’ble DRT would not start the fresh limitation period and the
Recovery Certificate was issued on 08.07.2022, much after the limitation
period. The Financial Creditor submitted that the Petition has been filed
on the basis of the Recovery Certificate dated 08.07.2022, which
amounts to fresh cause of action as per the Judgment of the Hon’ble
Supreme Court in Dena Bank (now Bank of Baroda) vs. C.
Shivakumar Reddy & Anr. (Supra). The Personal Guarantor submitted
that the aforesaid Judgment is with respect to Section 7 Petition and thus
would not be applicable in Section 95 Petition, where the limitation has

to be seen with reference to the date of invocation of personal guarantee.
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The Personal Guarantor further submitted that the Hon’ble High Court for
the State of Telangana and the State of Andhra Pradesh, by its Order
dated 30.08.2017 passed in CP 201/2015, directed the winding up of the
Corporate Debtor and appointed the Official Liquidator to take charge of
the Corporate Debtor, however, the Financial Creditor did not file its claim
before the Official Liquidator and subsequently filed Company
Application No. 46 of 2024 before the Hon’ble High Court of Andhra
Pradesh at Amaravati seeking direction to the Official Liquidator to
disburse at least 90% of the sale proceeds of the three properties as an
interim measure. The Hon’ble High Court, vide its Order dated
28.11.2024, directed that the Financial Creditor be considered for
disbursement of approximately 50% as an interim payment and the
Financial Creditor was directed to submit the claim before the Official
Liquidator within 15 days. However, the Financial Creditor preferred not
to file any claim before the Official Liquidator and therefore is estopped
from filing this Petition. The Personal Guarantor raised another objection
that the proceedings against the Personal Guarantor under Section 95 of
IBC cannot be initiated unless Corporate Insolvency Resolution Process
(hereinafter referred to as the “CIRP”) has been/ can be initiated against
the Corporate Debtor and in the present case, since the Corporate Debtor
is undergoing winding-up/ liquidation proceedings, such initiation of CIRP
would be impossible. In this regard, he referred to the Order dated
17.12.2024 passed by the Coordinate Bench of the NCLT, Kolkata, in
the matter of UCO Bank vs. Mr. Subrata Das [Company Petition (IB)

No. 286 of 2024 & in the matter of Mr. Vaibhav Khandelwal,
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Resolution Professional [IA No. 2023/KB/2024] [Paras 7, 28, 29, 30,
31(a) and (b), 32]. The Financial Creditor submitted that the simultaneous
proceedings against the Corporate Debtor and Personal Guarantor are
maintainable in view of the Judgment of the Hon’ble NCLAT dated
23.01.2025 in the matter of Anita Goyal vs. Vistra ITCL (India) Ltd
[Company Appeal (AT) (Ins.) No. 2282 of 2024] (Paras 10, 11 and 12);
and Order dated 10.04.2023 passed by Coordinate Bench of the
NCLT, Hyderabad, in the matter of Stressed Assets Stabilizations
Fund vs. Mr. NHC Siva Mohan Reddy & Vishnupriya Industries Ltd.

in CP (IB) No. 215/95/HDB/2022 (Paras 4 & 14).

19. During the course of hearing on 04.09.2026, it was observed that
the Guarantee Agreement dated 23.01.2014 annexed to the Petition
does not pertain to the Personal Guarantor herein. The Financial Creditor
sought and was granted three weeks’ time to file the relevant Guarantee
Agreement of the Personal Guarantor herein. Pursuant to the above
order dated 04.09.2026, the Financial Creditor vide Diary No.1838 dated
25.09.2026, filed Memo dated 24.09.2026 enclosing the Guarantee
Agreement dated 23.01.2014 of the Personal Guarantor herein along

with the Statement of Personal Assets forming part thereof.

20. During the course of hearing on 13.10.2026, the Financial Creditor
submitted that the Guarantee Agreement pertaining to the Personal
Guarantor herein has been filed and the Personal Guarantor raised no

objections for placing the aforesaid Guarantee Agreement on record.
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ANALYSIS AND FINDINGS:

21. We have heard learned Counsels for the Financial Creditor,
Personal Guarantor, RP and also perused the RP Report & other records

carefully.

22. Before proceeding to examine the matter, we consider it appropriate

to peruse the documents filed by the parties.

(i)  The Financial Creditor vide letter dated 23.03.2010 (page 98-106 of
the Petition), sanctioned the credit facilities within an overall limit of
Rs.13.00 crore (cash credit- Rs.11.00 crore and bank guarantees-
Rs.2.00 crore) to the Corporate Debtor, which was accepted by the
Corporate Debtor through its Directors, Dr. K. Nageswar Rao and
K. Krishna Kumari and they was the guarantors also. The relevant

extracts of the above letter are reproduced below:

SANCTION LETTER
in Duplicate
Ref 1081 [VIiZA '.IJ“ CEEsFL ".:' _F_C = J Mare : 010

- [ Y Y.
:_'_55}!_5:; E}".I,’:ﬂ-‘!’.i Hrdale LImEed,

Esskay Hou

Visakhapatnam - 530 001,

Dear Sirs,

= Ssnction of credit facilities

Please refer to your application and the subsequent discussions you
representatives had with us regarding grant of working capital faciiiies. The
nronosal has baen considersd and 1DBI Bank Limiisd [IDB1 Bank] is agresabie, in
princile, to grant 1o you the following credit facilities within an overall lmit of

Rs.1300 lakhs [Rupees One thousznd three hundred lakhs enly]

Facility amount forming part of the overall fimit

Type of Facility [
| [Rs. Lakhs]
| G e : — > .
| Cash Credit [CC] | | |:E:E
| Bank Guarantees [BG] | AN o
| Onvarall Limit | 1300.00

XXXXXXXXXXXX
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8. The Qverall Limits hereby offered are subject to periodic review by IDBl and
" "Zhall be due for repayment before tarch 18, 2011 UFeEsT any ndividuz! facility s

due for repayment before that date or renewed by IDBI Bank beiore that dale

7. IDBI Bank reserves the right to amand any of the terms and conditians
hereof including reducing or canceling any or all- he credit faciilies] at s sole
discretion

E. Meanwhile, kindly acknowledge raceipt of this Sanction Laller
Yours faithfully,

poa Qi Gl -
[D. Jayapfakash] - [Y, Prathap Kimar] |M.S.S,$u‘at{d

Assistant Manager & Credmin  Relationship Manager  Dy.General Manager &
Branch Head

The Borrower hereby affixes their signature to this document in acceptance of the
terms and conditions herein contained

ACCEPT
. FEurEssk Silpping Private Limited, e
or ESSKAY RHIPRING (P) LTB. £, peciay SHIPRING (P) LTD.
1 & fatlnA
& SIGHATORIES DIRECTOR
1 NAME
DESIGHATION:
ADDRESS
2 NAME: N Vet s e
DESIGNATION Dien v : :
ADDRESS — e thans Seaanat Lo Linl
GUARANTORS

The Guarantors hereby affixes their signzture to this document in acceptance of the
terms and conditions hersin contained.

ACCEPTE

Y

For ESSKAY SHIRPING (P) LTD.  For ESSKAY SHIPPING (P) LTD.

SO < el fomin
ﬁregﬁgg’;' Rao (2] K-gfﬁe&ariéug\an
1 NAME:
DESIGNATION
ADDRESS:

2 NAME:
DESIGNATION:
ADDRESS:

(i) Pursuant to the sanction letter dated 23.03.2010, the Corporate

Debtor through its Directors, Dr. K. Nageswar Rao & K. Krishna
Kumari and Financial Creditor entered into a Facility Agreement
dated 25.03.2010 (pages 182-199 of the Petition), the relevant

extracts of which are reproduced below:
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FACILITY AGREEMENT

THIS AGREEMENT made this ﬁﬁmday of Haxeh-2010 . at Visakhapatnam
between Esskay Shipping Private Limited, a company within the meaning of the Companiss
Act, 1956 (1 of 1956) and having its Registered Office at Esskay House, Door No. 25-40-40
(Glangulavan Street , Visakhapatnam - 530 001(hercinafier referfed to as "the Borrower”
which expression shall, unless it be repugnant to the subject, context or meaning thereof, be
deemed 1o mean and include its successors and permited assigns);

AND

IDBI BANK Limited, a company incorporated and registered under the Companies Act, 1956
(1 of 1956) and a banking company within the meaning of Section 5 (¢) of the Banking
Regulations Act, 1949 (10 of 1949) and having its Registered Office at IDB! Tower, W.T £t
Complex; Cuffe Parade, Mumbai 400005 and a Branch Office at 30-15-35, Ground rlo\,x.
Near Saraswathi park, Dabagardens, Visakhapatnam ~ 530 002 (hereinafter referred to as "thed
Bank" which expression shall, unjess repugnant to the subject, context or meaning thereof, be,
deensed to mean and include its successors and assigns),

é
WHEREAS .4:
=

At the request of the Borrower, "the Bank” vide its Sanction Lc' er dated March 23, 2010I
(Sanction Letter) sanctioned Working Capital Facilities of Rs.13,00,00,000/- (Rupccy
Thirteen crore only) (Overall Limit) with break up of each facility as described In the
Sanction Letter. The Sanction Letter and modifications thereof, if any, shail be construed as
forming part of this Agrecment, which is annexed hereto.

The parties hereto have agreed to execute these presents for recording the terms agreed te by
them for sanctioning of the Working Capital Facilites (hereinafier referred to as ™ said
Facilities") sanctioned to the Bomow(@y aforesaid.

XXXXXXXXXXXXXXXXXXXXX

IN WITNESS WHEREOF the Borrower has caused its common seal to be affixed hereunto
and the, by duly anthorized on the day and vear first herein above written.

THE COMMON SEAL OF ESSKAY
SHIPPING PRIVATE LIMITED has
(pursuant to the Resolution of its Board
of Dxrectom passed in that hehalf on the

9&™ day of Hax oh o0 )

hereunto been affixed in the presencc of

Shri K- Nc nroe (oo | Director
and Shrit_K - \ewvtlans, usmaod ,

. Director who have signed these presents

inlfoken thereof,
ESEKAY s§\?? G (M VR gsskay SHIPPING (). LTD.
I'/r’ ‘f ..Ili .J o :‘
—TEECTOR OIRSCTOR

SIGNED AND DELIVERED BY the
v.nlunna.med Lender by the hand of Shr

2 ek ks

For IDBI B/p

an authorised P

ofﬁcxal of the Lender. For m M LTD

(iif)  Interms of the Facility Agreement dated 25.03.2010, the Corporate
Debtor through its Directors, Dr. K. Nageswar Rao & K. Krishna
Kumari executed Omnibus Counter Guarantee Agreement (pages

218-221 of the Petition), Deed of Hypothecation (pages 233-243 of
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the Petition) and Demand Promissory Note (page 270 of the

Petition) in favour of the Financial Creditor on 25.03.2010.

(iv) The Financial Creditor vide letter dated 06.04.2011 (pages 107-117
of the Petition), sanctioned the revised credit facilities of Rs.15.50
crore (cash credit-Rs.13.50 crore and bank guarantees-Rs.2.00
crore) to the Corporate Debtor, which was accepted by the
Corporate Debtor through its Directors, Dr. K. Nageswar Rao and
K. Krishna Kumari and they were the guarantors also. The relevant
extracts of the above letter are reproduced below:

SANCTION LETTER

RefIDBI [Vizag] No,S/ISCB.MCG.RCC/16/16320
In Duplicare

—

Apni 6, 2011

Esskay Shipping Private Limited,
Esskay House, Door # 25-40-40,
Gangulavari Street,

Visakhapatnam - 530 001.

Dear Sits,
Sanction of credit facilities

Please refer to your application and the subscouent discussions your
representatives had with us regarding increase in the credit facilities
sanctioned vide Original Sanction Letter dated March 23, 2010, In this
connection, we advise that, [DBI Bank is agreeable, in principie, to grant to
you the following revised credit facilities on the terms and conditions
contained in the Term Sheet(s) annexed hereto,

- ——

Type of Facility

: . Existing Revised
Cash Credit [CC) 1100 1330
Bank Guarantees [BG] 2.00 2.00

Overall Limit 13.00 13.50

XXXXXXXKX XX XXX XX XXXXX
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6. The Owverall Limits hereby offered sre subject 1o penodic review by
IDBI and shall be due for repayment before March Ta, 2002 unless any
individual fasility is due for repayment before that date or renewed by IDBE]
Bank before that date

T- IDB] Bank reserves the right to amend any of the termis and
conditions heréof [ncluding reducing ‘or canceling “any .or -all- the credit

facilities]: at it sole disersuon,

f. Meanwhile, lindly acknowledge receipt of this Sanction Letter.

A
ﬂ'h&km. r
[Dv. Jayaprakash] [MLSE Sastty
Assistant Mannger-Credmin Dy.General Masthger &

Branch Head

The Borrower hereby affixes their signature to this document in acceptance
of the 12rms and conditions berein contained.

ACCEFTED
Fir Egskay Shipping Private Limited,

e » Ik an

AUTHORISED SIGNATORIES
1 MAME:
DESIGNATION:;
ADDRESS:

1=

MNAME:

DESIGHATION:

‘;\ ADDRESS
GUARANTORS

The Guarantors hereby affixes their siguature (o this document in
acceptance of the terms and conditions herein contained.

ACCEPRED

< K Koana,
[1] Dr. K. Nageswar Rao [2] K. Krishna Kumari

1. NAME:
DESIGNATION:
ADDRESS:

2. NAME:
DESIGNATION:
ADDRESS:

(v) Pursuant to the above sanction letter, the Corporate Debtor through
its Directors, Dr. K. Nageswar Rao & K. Krishna Kumari and
Financial Creditor entered into a Facility Agreement dated
11.04.2011 (pages 161-180 of the Petition), the relevant extracts of

which are reproduced below:
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FACILITY AG NT

THIS AGREEMENT made this Hﬁ" day of Hpeil 2oy at Visalchapatnam
between Esskay Shipping Private Limited, a company within the meaning of the Companies
Act, 1956 (1 of 1956) and having its Registered Office at Esskay House, Door No. 25-40-40
Ganzulavari Street , Visakhapamam — 530 00}(hereinafter referred to s "the Borrower”
which expression shall, unless it be repugnant to the subject, context or meaning thereol, be
deemed to mean and include its successors and permitted assigns),

AND

IDBI BANK Limited, a company incorporated and registered under the Companies Act, 1956
(1 of 1956) and a banking company within the meaning of Section 5 (¢} of the Banking
Regulations Aet, 1949 (10 of 1949) and having its Registered Office at IDBI Tower, W.T.C.
Complex, Cuffe Parade, Mumbai 400005 and a Branch Office at 30-15-33, Ground Floor,
Near Saraswathi park, Dabagardens, Visakhapatnam — 530 020 (hereinafter referred to as "the
Bank" which expression shall, unless repugnant to the subject, context or meaning thereof, be
deemed to mean and include its successors and assigns).

WHEREAS

At the request of the Bomrower,"the Bank" vide its Sanction Letter dated March 23, 2010
(Sanction Letter) sanctioned Working Capital Facilities of ¥.15,50,00,000/- (Rupees Fifteen
crore fifty lakh only) (Overall Limit) with break up of each facility as described in the
Sanction Letier. The Sanction Letter and modifications thereof, if any, shall be construoed as
forming part of this Agreement, which is annexad hereto,

The parties hereto have agreed to execute these presents for recording the terms agreed to by
them for sanctioning of the Working Capital Facilities (hereinafter referred to as " said
Facilities") senctioned to the Borrower as aforesaid.

XXXXXXXXX XX XXX XX XXXXX

er has caused its common seal to be affixed hereunto

5 OF the Borrow .
IN WITNESS WHERE! 4 year first herein above wniten,

and the, by duly authorized on the day an

THE COMMON SEAL OF ESSKAY . 2GGY
SHIPPING PRIVATE L[MITEDB haz o ©
“rsirsuant o the Resolution-of-its-Boearg——-——— e
—g:’ Directors passed in tth behalf on the; pirect "
QM day of Asail 2001 IPRING (P) L1D-

hereunto byeen affixed in the presence of For ESSKAY SH‘

Shri ‘<« Noapdsaoe Qeo | Director . \4-\4')‘\»’*’\

e Shri. Y. ot Director

Director who have signed these presents

in token thereof.

SIGNED AND DELIVERED BY thg
withinnamed Lender by the hand of Shn
an authorised

official of the Lender.

(vi) Interms of the Facility Agreement dated 11.04.2011, the Corporate

Debtor through its Directors, Dr. K. Nageswar Rao & K. Krishna
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Kumari executed Omnibus Counter Guarantee Agreement (page
222-225 of the Petition), Deed of Hypothecation (page 245-255 of
the Petition) and Demand Promissory Note (page 271 of the

Petition) in favour of the Financial Creditor on 11.04.2011.

(vii) The Financial Creditor vide letter dated 14.08.2012 (pages 118-129
of the Petition), sanctioned the revised credit facilities of Rs.17.00
crore (cash credit-Rs.15.00 crore and bank guarantees-Rs.2.00
crore) to the Corporate Debtor, which was accepted by the
Corporate Debtor through its Directors, Dr. K. Nageswar Rao & K.
Krishna Kumari and they were the guarantors also. The relevant
extracts of the above letter are reproduced below:

SANCTION LETTER

RefIDBI [Vizag) No.123/CBG.SZCCI 14731072012 August 14, 2012

In Duplicate

Reelavy Qhiiiasta D vata 1 swited
BSsxay Stuppiag Prnivate Limited,
- vy NaAars-d 95 Al
Esskay House, Door# 23 -5

Gangulavan Street,

Visakhapatnam - 330 00).

A)’:.': r‘. hY
Sanction of credit facilities
Please refer 1o your application and the subsequent discussions. your

représentatives had with us regarding increase i the eredit
vide Onginal Sanction Letter dated Apni 6, 2011, In this connection, we
advise that, IDBI Bank Limited [IDBI Bank] is agreeable, in pri
to you the foliowing i
contained in the Term Sheet[s] annexed hereto

e

“ihi¢ P e |
acHities sanchi¢ned

i - i an Amount of imit IR, crore)
I'vpe of Facility L————-— ...... LWATRLALS S
| | Existing Revised
| Cash Credit [CC) l 13.50 15.00
Bank Guarantees [BG] 2.00 | 2.00
Overall Limit 15.50 | 17.00

XXXXXXXXXXXXXXX XXX XXX
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G. The Overall Limits hershy offered are subject to periodic- review by
IDBI and shall be due for repayment before July 31, 2013 unless any
individual facility is due for repayment before that date or renewed by [DEI
Bank before that date.

A IDBI Bank reserves the right to amernd any of the terms and conditions
hereof [including reducing or canceling any or all- the credit facilities] at its
sole discretion,

8. Meanwhile, kindly acknowledge receipt of this Sinetion Lenter,
) Yours|faithfully’
) el A
[D. Jayaprakash) [K.Das]
Manager-Credmin Dy, General Manager &

Branch Head

The Bomower heraty affixes their signature to this document in scceptance of
the terms and conditions bereln contained.

ACCEPTED
For Esskaw Shipping Private Limited,

AUTHORISED SIGNAT ) )
| MAME: D
DESIGNATION: D mppmd
ADDRESS: "‘"..'55,.&5 f'n:u'pF‘-lu i-‘.‘t;kl-dr'
o MAME:
DESIGHATION:
ADDRESS:
GUARANTORS

The Guarantors hereby affixes their signature to this decument in at¢eptance
of the terms and conditions herein contained.

ACCEPTED

bl s
(2] K. Krishna Kumari

.“% (AN

1. NAME: D K t\\.%(;u.)zr—o. Qand
DESIGNATION: Divache
I\DDRESS En{_t\.l—\\‘ :'\A.'F(&..‘k_l ‘?“j UO‘
& NAME ('::v\} PO LR W PN '&-.-.m:\\:.
DESIGNATION: PSiva N -
ADDRESSi i Asi c:(.\‘;.n S ‘!:\3_ \\k& .

(viii) Pursuant to the sanction letter dated 14.08.2012, the Corporate
Debtor through its Director, Dr. K. Nageswar Rao and Financial
Creditor entered into a Facility Agreement dated 08.10.2012 (pages
135-160 of the Petition), the relevant extracts of which are

reproduced below:
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VORISR

FACILITY AGREEMENT L “/SS7iac it

THIS AGREEMENT made this _8 " day of ockobex 2019  at
Visakhapatnam between Esskay Shipping Private Limited, a company within
the meaning of the Companies Act, 1956 (1 of 1956) and having its Registered
Office at Esskay FHouse, Door No. 25-40-40 Gangulavari Street |,
Visakhapatnam — 3530 001(hercinafter referred to as "the Borrower" which
expression shall, unless it be repugnant to the subject, context or meaning
thereof, be deemed to mean and include its successors and permitted assigns);

AND

IDBI BANK Limited, 2 company incorporated and registered under the
Companies Act, 1956 (1 of 1956) and a banking company within the meaning
of Section 5 (c) of the Banking Regulations Act, 1949 (10 of 1949) and having
its Registered Office at IDBI Tower, W.T.C. Complex, Cuffe Parade, Mumbai
400005 and a Branch Office at 30-15-35, Ground Floor, Near Saraswathi park,
Dabagardens, Visakhapatmam — 530 020 (hereinafter referred to as “the Bank"
which expression shall, unless repugnant to the subject, context or meaning
thereof, be deemed to mean and include its successors and assigns).

WHEREAS

At the request of the Borrower,”’the Bank™ vide its Sanction Letter dated
August 14, 2012 (Sanction Letter) sanctioned Working Capital Facilities of
Rs.17,00,60,000/- (Rupees Seventeen crore only) (Overall Limit) with break
up of each facility as described in the Sanction Letter. The Sanction Letter and
modifications thereof, if any, shall be construed as forming part of this
Agreement, which is annexed hereto.

The parties hereto have agreed to execute these presents for recording the terms
agreed to by them for sanctioning of the Working Capita! Facilities (hereinafter
referred to as " said Facilities") sanctioned to the Borrower as aforesaid.
XXXXXXXXXXXXXXXXXXXXX
IN WITNESS WHEREOF the Borrower has caused its commmon seal to be
affixed hereunto and the, by duly authorized on the day and yesar first herein

above written.

The common seal of ESSKAY
SHIPPING PRIVATE LIMITED is
hereto affixed pursuant ta the

resolution of its Board of Directors

passed in their mecting helad on
2L T—0RX -~ =2 =si2and in pressnce  of

Shri_\e-rrmiecsmadisaca Pas

the o e

duly authorized signatory who have

subscribed their signatures is twwoken

thereof.

Signed and delivered by IDBI Bank
Limited through its Authorised Signatory
Shri. e« -Sag D ATy

cor ESSKAY SHIPPING (P) LTL.

Director
e Fius (B Cores Lad.
,w?
/

WMIW&W

(ix) Interms of the Facility Agreement dated 08.10.2012, the Corporate

Debtor through its Director, Dr. K. Nageswar Rao executed
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Omnibus Counter Guarantee Agreement (pages 226-232 of the
Petition), Deed of Hypothecation (page 256-269 of the Petition) and
Demand Promissory Note (page 272 of the Petition) in favour of the

Financial Creditor on 08.10.2012.

(x) The Financial Creditor vide letter dated 15.02.2013 (pages 130-131
of the Petition), allowed interchangeability of Rs.1 crore from Bank
Guarantee Limit to Cash Credit Limit for 180 days, which was
accepted by the Corporate Debtor through its Director, Dr. K.
Nageswar Rao and Dr. K. Nageswar Rao & K. Krishna Kumari were
the guarantors. The relevant extracts of the above letter are

reproduced below:

— SANCTION LETTER
REFIDBI [Vizag) No.33 /CBG/ED? 15022013 Eebruary 15, 2013
In Dupiicate

, Shipping Private Limited,
3 ce, Door # 25-40-440,
Gangulavari Street,
Visakhapainam - 530 001.

Dear Siss,
Working Capital Facilities —
Allowing interchangeability to Fund Based Iimiis

- . (. Ny - T Y iiwan) o,
Picase refer to e sanction leiter Refl IDBI [Vizag] 199012

SZCC/A4/21072012 dated August 14, 2012 [*SL™] aod the subssguent

3 ? : oy 1 Syt S y Nomd Reged
discussions your representatives had with us regarding increase in Fund Based

YRy 32X

Limits. In this connection, we zdvisé that, IDBI Bank Limited [iDB1 Sank] is
agrecable in principle, 1o grant to you interchangeability of Rs.1 crore from
Hank Guarantes Limit [BG] to Cash Credit Limit {CC] for 180 days from

the date of this letter.

5 3 " 2 o ¢
2. Pleasc note that this letter is being issued for the Limited purposc of
allowing interchangeability of Rs. 1 crore from BG limit to CC limiz. The rest
of the ierms and conditions as contained in the SL shall remain unchanged

B This letter shall form an integral part of the Faciliit
into between you znd IDBI Bank Limited {IDBI Bank].

y Agresment entered

4. IDBI Bank reserves ihe sight to araend any of the terms and conditions
hereof {including reducing or canceling any or all- the credit i
sole discretion.

Yoiirs faithfully,
2 A

Dy.General Man
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The Borrower hereby affixes théir signature (o this document in acceptance of
the terms and conditions hevein contained,

ACCEPTE
For Esi-kny Shipping Private Limited,

ol /,tf\‘::f“

“CUTHORISED SIGNATORIES
] NAME: ”f:\ A L o R 2 A flest
DESIGNATION: Ofcethor
ADDRESS: e N VPN 0 O

NAME:
DESIGNATION;
ADDRESS:

o

GUARANTORS

The Guarantors hereby affixes their signature 1o this document in aceeptance
of the terms and conditions herein contained,

ACC[T"RED
|

'w.-\/

r. K. Nageswar Rao (2] K. Krishna Kumari
1- NME: g"'«: - & . ,-J:&; IC‘;A‘/I_A.Q
DESIGNATION: Blox ks
ADDRESS: B tican Baiien G WA
2. NAME: T T
DESIGNATION: g ™ _
" ADDRESS:” Dy Cliilonn LU,

(xi) Pursuant to the letter dated 15.02.2013, the Corporate Debtor
through its Director, Dr. K. Nageswar Rao executed the Demand
Promissory Note in favour of the Financial Creditor on 15.02.2013

(page 273 of the Petition).

(xii) The Financial Creditor vide letter dated 06.01.2014 (pages 132-134
of the Petition), extended the validity of the limits till 30.04.2014 on
the condition of payment of non-refundable processing charges of

Rs.6,92,000/- and furnishing irrevocable and unconditional
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guarantees from Shri K.Venkata Rama Vidya Sagar and Shri K.
Mohan Nageswar in favour of the Financial Creditor, which was
accepted by the Corporate Debtor through its Director, K. Krishna
Kumari and Personal Guarantor herein, K.Venkata Rama Vidya
Sagar & K. Krishna Kumari were the guarantors. The relevant

extracts of the above letter are reproduced below:

Waor ital Facilities -
Extension of validit imils
RefIDBI WE&G].N&.&SCB.CBG.ESPL.WCF. EXTN January 6, 2014.
[n Duplicate
Esskay Shipping Private Limited,
Esskay House, Door # 25-40-40,
Gangulavari Street,
Visa -
Andhra Pradesh
Dear Sirs,

Please refer 1o sanction lener Re[IDBI [Vizag) No.123/CBG.SZCC-
/14/31072012 dated August 14, 2012 ['SL’] wherein you have been
sanctioned following working capital facilities subject to penodic review
by IDBI Bank and shal! be due for repayment before July 31, 2013 unless

renewed by IDBI Bank Limited.
f Limit
$.No Type of Faclity Mlmn:ﬂ::mﬂ
._| Cash Credit [CC] 1500 |
2. | Bank Guarantees (BG] 2.00 |
Total i 17.00 |

2. The said working cepital facilities had been reviewed and vaiiclhlly of
the limits extended till April 30, 2014 on the following t2rm and conditions.

I You shall pay non-refundable processing charges of
Rs.6,92,000/- plus applicable taxes for the exiended period on
pro-rata basis.

ii. The company shall furnish an irrevocable and unconditionsl
guarantee[s] from Shri K.Veokata Rama Vidyn Sagar and
Shri K.Mohan Nageswar in favour of IDBI Bank. No guarantee
commission shall be payable by you to the guarantors.
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3. Please noic that this letter is issued for the limited purpose of
extension of validity of working capital limits. The rest of the terms and
—conditions_as_contained in the above ‘SL? remain unchanged. save and
except the-conditions mentnoned at point 2 above. ' -

4. The Overall Limits hereby offered are subject to periodic review by
IDBI1 Bank and shall be due for repayment before April 30, 2014 unless any

individual facility is due for repayment before that date or renewed by 1DB1
Bank before that date.

s. IDB] Bank reserves the right 1o amend any of the terms and
conditions hereof [including reducing or canceling any or all- the credit
facilities] at its sole discretion,

6. Meanwhile, kindly acknowledge receipt of this Sanction Letter,

Yours faithfully,
[D. Jayaprakash] [lCDts]
Manager & Credmin Dy.General Manager

The Borrower hereby affixes their signature 1o this document in acceptanc
of the tertos and conditions herein contained.

ACCEPTED

For Esskay Shipping Private Limited,
L . L a LMJ

AUTHORISED sxGNATom;s

1. NAME: Soade 16 atitians Sranes
DESIGNATION:

ADDRESS: e wrew Y

2. NAME:
DESIGNATION:
ADDRESS: -

GUARANTORS

The Guarantors hereby: allixes their SIEHANIES [0 TS document-in- acoeptance———
of the terms and conditions herein contained.

ACCEPTED

,A(Q..c L.vw

(1), K.Venkaid Rama Vidya Sagar 2 K Molfin Nageswir [3). K Krishna Kumari

1. NAME: Qs K- Yontiade, Lo lidkge-S410

DESIGNATION: 270 —

ADDRESS: _E..,ﬁ..,_upqu_l-&ud -

2.  NAME: .(M—-&—ﬂwm
DESIGNATION:

I 17,1 o —

ADDRESS: _E.#_IWM '
3. NAME: Loab o K- Com'itan Mlhrnadl
DESIGNATION: _bicasker o

ADDRESS: - _Eam.r_i%—w "
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(xiii) In terms of the letter dated 06.01.2014, the Personal Guarantor
herein executed a Guarantee Agreement on 23.01.2014 (pages 6-
17 of the Memo dated 24.09.2026) in favour of the Financial

Creditor.

AGREEMENT .

!

THIS GUARANTEE AGREEMENT executed at y_.wmbmu

2ed day of Jaauary 2ot by Shri K.Mohan Nageswar son of
e-Shri K.Nageswara Rao agéd about 32 years, residing ‘at Dr.No.9-29-10/A,
Gokul Nivas, Balaji Nagar, Visakhapatnam-530 003, hereinafter unless
otherwise specifically designated referred to as "the Guarantor" (which
expression shall unless repugnant to the context or meaning thereof be deemed -
to include in so far as the company is concerned its successors and permitted
assigns and in so far as the others are concerned their respective heirs,

executors and legal representatives and to include all surviving partners if they
are partnership concerns

IN FAVOUR OF

IDBI Bank Ltd., a company incorporated under the Companies’ Act, 1956,
and a banking company within the meaning of the Banking Regulation Act,
1949, having its Registered Office at IDBI Tower, World Trade Complex,
Cuffe Parade, Mumbai 400 005 and among other places a Branch at 30-15-35,
Ground Floor, Near Saraswathi park, Dabagardens, Visakhapatnam—530 020
hereinafter unless otherwise specifically designated referred to as "the Bank"
(which expression shall unless repugnant to the subject, context or meaning
thereof be deemed to include its successors and assigns).

WHEREAS in terms of the agreement executed by Esskay Shipping Private
Limited, a company within the meaning of the Companies® Act, 1956, having
its Registered Office at Esskay House, Door No. 25-40-40 Gangulavari Street ,
Visakhapatnam — 530 001 (hereinafter referred to as "the Borrower"
which expression shall unless repugnant to the context or meaning thereof be
deemed to include its successors and permitted assigns) on the day of
Oe-10-2o\)_ (bereinafter collectively referred to as "the Facilities
Agreement"), the Bank has agreed to provide the facilities or any of the
facilities as may be agreed upon from time to time between the Bank and
Borrower for sums not exceeding in the aggregate Rs.17,00,00,000/- (Rupees.
Seventeen crore only) (hereinafter referred to as "the Facilities) on the terms
and conditions specified and contained therein.

AND WHEREAS one of the conditions specified in the Facilities Agreement
is that the Borrower shall procure and furnish to the Bank one or more
guarantees for the purpose of guaranteeing due payment by the Borrower of all
or some or any of the sums due under the Facilities Agreement or any part
thereof on demand by the Bank.

\

AND WHEREAS the Guarantor at the request of the Borrower and in
consideration of the Bank having agreed to grant or granted and/or continue at
the request of the Guarantor the Facilities to the Borrower, hgve agreed to
execute this Guarantee in favour of the Bank on the terms and in the manner
hereinafter appearing.
XXXXXXXXXXXXXXXXXXXXXKXXXXXXX

IN WITNESS WHEREOF the Guarantor have executed this Deed the day and
year first hereinabove written.

Signed and Delivered by | i Z
K.Mohan Nageswar l/ lp /,L”’
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(xiv) On 07.12.2015, the Financial Creditor issued recall notices to the

(xvi)

Corporate Debtor. The copy of the above recall notice is not placed

on record.

On 28.12.2015, the Financial Creditor issued recall notices to the

Personal Guarantor. The copy of the above recall notice is not

placed on record.

The Financial Creditor issued recall notice to the Corporate Debtor
on 20.08.2016 (pages 274-298 of the Petition) calling upon the
Corporate Debtor to pay within 15 days Rs.10,63,53,046.96
together with further interest, liquidated damages with effect from
01.08.2016 and substitute the bank guarantees for the aggregate
limit of Rs.22,50,000/-. A copy of the recall notice was also
endorsed to the Personal Guarantors including Personal Guarantor

herein. The relevant extracts of the above recall notice are
reproduced below:

RECAILL NOTICE

Ref:IDBI/NMG,/Hyd /Mo 095/ESPL20 165-17/Racall August 20 201s

WAHTHOQUT PREILIDICE
RPAD / RECORDED DELIVERY

Esskay Shipping Private Ltd
Mo.25-40-40,

Esskay House

Gangulavari Street
Wisakhapatnam -530 001

Deaar Sir,

Financial assistance aggregating Rs. 17 Cr sanctioned to vou by IDBI Bank Limited
faults i d.

This notice s belng issued in supersession of the recall notice dated 07.12.2015 Issued by IDBI
to the borrower, Esskay Shipping Pwt. Ltd.

we, IDBI Bank Limited (hereinafter referred as ‘IDBlI Bank”), have granted to you, Esskay
Shipping Pwt. Ltd.:-

= working capital limits ageregating to fis.17,00,00,000/- [Rupees Seventeen crore anly]
comprising fund hased limits of Rs.15,00,00,000/- [Rupeess Fifteen crore only] (“the fund based
facilities™) and non fund based limits of Rs.2.00.00,000/- [Rupees Two crore only] (“non fund
based facilities”), for the purpose of meeting working capital reguirements. The fund based

facllities and nan-fund based facilities are collectivaly referred to as "the Facilities".

2 yau have, inter alia, entered Into Loan Agreemant(s) / Facility Agreement(s), executed
peed of Hypothecation on all moveble assets, created mortgages on all immovable properties,

executed omnibus counter guarantes in re f non-fund based facilities, procuraed joint
.

and several persanal guarantee(s) of Smt, K Krishnakumari, Shrl K Vidyasagar , Shri Mohan K

Nageswar and Late Shri K Mageswara Rao In their individual capacity, as security for the due
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repayment of the Financial Assistance and furnished other securities, the particulars whereof
are mentioned in Annexure | hereto,

S e

XXXXXXXXXKKXXKXXKXXXKXXKKXXXX
3. In view of the above and since you committed defaults in payment of principal, interest

and other monies and also in observance and performance of the other conditions of the Loan
Agreement/Sanction letters modified from time to time IDBI Bank has become entitled to recall
the entire principal amount of the Ioan, Interest and other monies due in respect thereof,

4, Accordingly, IDBI Bank hereby declares in writing as follows:

(i} THAT the cutstanding Facilities have become due and payable by you to IDBI Bank
immediately and accordingly, the outstanding Facilities together with accrued interest,
liquidated damages, etc. aggregating Rs.10,63,53,045,96/- (Rupees Ten crore Sixty Three Lakh
Fifty Three Thousand Forty Five and Ninety Six paisa only) as 01.08.2016, the particulars of
which are given in Annexure -lll hereto has become immediately due and payable by you to
IDBI Bank.

(i) THAT you are also hereby advised to immediately substitute the said Bank Guarantees
already issued by IDB! Bank for the aggregate limit of Rs.22,50,000/- (Rupees Twenty Two lakh
Fifty Thousand only), as per Annexure —IIA hereto, with the bank guarantees issued by any
other Bank and arrange to return the sald Bank Guarantees in original (duly discharged by the
Beneficiaries) to IDBI Bank or in the alternative, you are hereby advised to deposit with IDEI
Bank, @ sum of R$.22,50,000/- [Rupees Twenty Two lakh Fifty Thousand enly), as per
Annexure =IIA hereto, with IDBI Bank towards the said Bank Guarantees to enable IDBI Bank to

mark a lien on the same during the validity of the said Bank Guarantees; and
5. In the premises, we hereby call upon you and demand of you to pay to IDB! Bank within
a period of 15 days from the date hereof:

(i) Sums aggregating Rs.10,63,53,046.96/- (Rupees Ten crore Sixty Three Lakh Fifty Three
Thousand Forty 5ix and Ninety Six paisa only) as per Annexure-Ill hereto, together with
further Interest, liquidated clamages therson with effect from 01.08.2016 at the
contractual rates upon the footing of compound interest along with casts, charges,
expenses & other monies in respect of the Loans/Facllities until payment or realization
and

(i) immediately substitute the said Bank Guarantees already issued by IDB! Bank for the
aggregate limit R5.22,50,000/- (Rupees Twenty Two lakh Fifty Thousand only), as per
Annexure-|IA hereto, with the bank guarantees issued by any other Bank and arrange to
return the said Bank Guarantees, in original (duly discharged by the Beneficlaries), to
IDBI Bank or in the alternative, you are hereby advised to deposit with ID&| Bank a sum
of 5.22,50,000/- (Rupees Twenty Twe lakh Fifty Thousand only), as per Annexure-|IA
hereto, towards the said Bank Guarantees to enable IDBI Bank to mark a lien on the
same during the validity of the said Bank Guarantees
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6. In case you fall to make the payments as aforesald and comply with the requirements,
IDBI Bank shall be constrained to take such steps as may be advised for enforcing the securities
and realising its dues at your own risk as to the costs and consequences thereof, including but
nat limited to action/measures under the Securitisation and Reconstruction of Financial Assets
And Enforcement of Security Interest Act, 2002,

7 Kindly note that above notice s issued without prejudice to the rights avallable to IDBI
Bank against the Guarantors and the Mortgagor(s) of the Loan.

Yours faithfully

Deputy General Manager
NPA Management Group
Hyderabad

(xvii) The Financial Creditor issued recall notice to the Personal
Guarantors including Personal Guarantor herein on 09.09.2016
(pages 302-306 of the Petition) calling upon each of them to pay
Rs.10,63,53,045.96 together with further interest with effect from
01.08.2016. The relevant extracts of the above recall notice are

reproduced below:

By Registered Post Acknowlegdement Due/Recordad Delivery

WITHOUT PREJUDICE
RefIDBL/NMG-Hyd /102 JESPL/PGInvec/2016-17 Ssptember 09 2016
[ Smt. K. Krishna Xumari | Shrik.Venkata Rama Vidya | Shel, K. Mohan Komar alias
| No.2-29-10/A, Sagar,MNo.9-29-10/A, Shri Mohan Nageswar
| Gokul Nivas Balajinagar, Gokui Nivas: EB3lajinagar, | No.9-29-10/A,
Siripuram, { Sinpuram, Gokul nivas, Balajinagar,
| Visakhapatnam —530002 | Visakhapatnam — 530003 Siripuram,

{ Visakhapatnam ~ 530 003
| Sme ¥ Krishna Kumari,

Shri K. Venkata Rama Vidya Sagar,

Shri.X. Mchan Kumar alias Shri Mohan Nageswar
| Smt Dokku Geeta Oew
| As Legal Heles of the morigsgor and personal guarantor, Late Shri K MNageswars Rao

MN2.3-25-10/A, Gokul Nivas, Balajinager, Siripuram. Visakhapatnam ~ 530 003

Dear Sir/Madam,

nce (] 7.C i d
ippi i imited by 1DBI
= Defaults committed.

This personal guarantee notice is being issued afresh and super cedes the earlier
personal guarantee invocation notice dated 28.12.2015 issued by 1081 Bank Ltd to the
guarantors of M/s. Esskay Shipping Private Ltd.

Esskay Shipping Private Limited ("the Borrower”], has been sanctioned by us, IDBI
Bank Limited {iD8I Bank), financial assistance aggregating Rs,17,00,00,000.C0 (Rupees
Seventeen Crore only) ("Loan”) for the purposes and on the térms and conditions moare
particularly set out in the Facility Agreements dated October 08, 2012 made between the
Borrower and IDBI Bank Ltd {(“the Loan Agreement”)
2. One of the conditions stipulated in the Loan Agreement was that the Loan shail be
secured, inter alia, by unconditional and irrevocable personal guarantees to be executed by
each one of you in favour of IDBI Bank. Accordingly, each one of you have executed
unconditional and irrevocable personal guarantee(s) on 25.3.2010, 11.4.2011, 8.10.2012 &
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23.1.2014 in favour of IDBI Bank, guaranteeing the due repayment of the Loan and payment
ofinterest and other monies payable by the Borrower to ID8! Sank.

3 The Barrower has failed and neglectad to pay to IDBI Bank, the instalments of principal
and interest, which fell dueon differant dates in respect of the Loan, The Borrower has alse
committed some other defaults in terms of the Loan Agreement. Therefore, I0BI Bank Ltd, in
terms of the provisions of the Loan Agreement called upon the Borrower ta repay 1o (DRI
Bank, the Loan together with interest and other monjes, vide its letter Mo,
IDBI/NMG,Hyd/MNo,096/ESPL/2016-17/Recall dated 20.08.2015 issued to the Barrawer.

However, the Borrower has failed and naglected to pay the dues of IDB! Bank as per its
above letter, A copy of the said latter (which gives particulars, inler alia, of the amounts gf
defaults committed by the Borrower and the tatal amaunits recoverable fram it is enclosad
herato for information as Annexure-l, Inspite of the sald letter, tha Borrower has Talled and
neglected to pay the gutstanding dues to IDBI Bank as required therein,

4. By the aforesaid Guarantee Agreement dared 25.3.2010, 11.4.2011, B.AD.201Z &
23.1,2014 each one of you have agreed as undar: -

8} In'the-event of any default on the part of the Borrower in repayment of the Loan and
payment of intarest, etc, each one of you will make payment as required;

b} Indemnify and keep 10BI Bank Indemnifiad against all losses, damages, costs, claims
and expenses whatsoever which (D8] Bank may suffer, pay or incur by reason of or in
connection with any such dafault on the part of the Borrower including legal
proceedings taken against the Borrower and/or the Guarantors for recovery of the
moneys referred to above;

¢} Guarantee shall be enforceable against each one of you, notwithstanding that any
security or securlties comprised in any instrument{s} executed or to be executed by
the Borrawer in favaur of ID3I Bank shall, at the time when the proceedings are taken
against the Guarantor{s) on this Guarantes, be autstanding or unrealised or last;

d) To give effect to the Guarantee, |DB| Bank may act as-though each one of you were
the principal debitor to IDB! Bank:

e) A certificate in writing signed by a duly authorised officlal of 1D8! Bank shall be
conclusive evidence against 2ach one of you of the amount for the time being due to
IDBI Bank from the Borrower in any action or proceeding brought on the Guarantes
against each one of you,

5 It the premise, we hereby call ugon each one of you and demand from each ane of
You to pay forthwith to IDBI Bank Ltd sums aggregating Rs.10,63,53,045.96/- (Rupees Ten
crore Sixty Three Lakh Fifty Three Thousand Forty Five and paise Ninety Six only) as on
01.08.2006 , as per details given In Annaxure-ll of this letter, together with further interast

thereon with effect from 01,08,2016 at the given contractisal rates, upen the footing of
compound interest until payment/realisation. In case, you fail to make the payments as
aforesaid, IDBI Bank; shall be constrained to take such steps agalnst you as may be necessary
for enforcing the guarantees and realising the dues at your own risk as to the costs and

consequences thereof,

Please also nate that this patice s ssued to you "Withewt Prejudice” to our rights and
remadies against the Borrower.

Yaurs falthfully,

N~

1-,1.iten a Danane)
| DGM, NMG |tyderabad

£y
' L

Ench: Annexure |, ||
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(xviii)The Financial Creditor issued Demand Notice under Section 13(2)
of the SARFAESI on 23.11.2016 (pages 313-337 of the Petition)
calling upon the Corporate Debtor and Personal Guarantors
including Personal Guarantor herein to pay within 60 days
Rs.10,63,53,045.96 as on 01.08.2016 together with further interest

thereon. The relevant extracts of the above Demand Notice are

reproduced below:

WM@UM&&D&E&M)

W ACKNOWY

RefIDBINMG-Hyd/t $4 1:SPL2016-1 T/SARFAESI November 23, 2016

| L. Esskay Shipping Private L
| No.25-40-40 Esskay  House,
| Stoeet, Visakhaputaasm -330 001
, Andhra Pradesh

|

Gangulavar |

| 2.5mt. Kukkala Krishes Kuman

No.9-20-1 0/, '
Gokul Nivas, Balojinagar,
Siriparan,

| Visskkapamam - 530003

380 Kukkala Venkato Rama Vidva ﬁa-ge.r.
No.§-29-10/A, Goka! Nivas, Balajinagar.
Siriptiram, '

| Visakhapatoam - $30 003

; Andhra Pradesh

Y SO T
i 3. Sree Kristna Marine Ladens, 1l
D No 251 2-49, Godavasi Street,
Visahhapatnam « 330 01

| Andlira Pradesh

L Andbes Pracesh

4. Shet Kokkala Mehan Kumar slies Stri
Molan Nagesvar

No.9-29. A

Gokul Nivas, Baljinagar,

Stripuram, Visakhapataam - 530 03
Audia Prodesh

6.5mu D. Nageswaramma,

D na 25-12:49, Godavari streer,
Vishukhapatnam - 530 00)

7. Smt Kukkala Krishna Kumar,
{As fegud heir of the mortgagor and personal |
guarunior Late Shri Kukkala Nageswars
| Ran)

No.9-29-10/A,
Gokul Nivss, Balajinapar, w

Andhre Pradesh :
8. Shri Kukkals Venkam Rama vm?ﬂ
Sagar, "

{As lcgal heir of the mgagor and
persenal gusrantor Late Shii K Nageswars
Rao)

No.$-29-10/4,

Siripuram. e .

| Visalhapetnar - 530003 S Balujinagar,

.‘\bdhfa Pr‘m\k‘&ﬁ | Vl&‘lkhapaingm 3 .;30 !)m
Andhra Predesh

9. Shri Kukkala Molizn Kumse alias Shei
Mokan Nageswar

(A3 Tegal heir of the mengagor and jersonal
guarantor Late Shi Kuklkala .\'agcss\uml
! Raa)

| No,S-25-10A, |
| Gokul Nivas, Balajinagar, l
| Sispuram, '
| Visakhapatnam - $30 003 |

| Andbra Pradesh

-

10, $mt Dok Geeta Devi

(A3 legal hoir of the mongegor and
pérsenal guarantor Lase Slii K Naeeswara
R&o) :

No.9-29-1 /A,

Gakul Nivas, Balajinagas,

Siriparany, |
Visshhapetnan - 530 003 ]
Andhes Pradesh __J /
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RefIDBINMG-Hyd/154 /ESPLI2016-17/SARFAES] November 23, 2016

Dear SirMadam,

Financial Assistance Sanctioned to you by IDBI Bank Ltd-

Defaults Committed - Statutory Notice u/s 13(2) of

The Securitisation and Reconstruction of the Financial Assets
ale Lnioreement of Security Interest Act, 2002 (SARFAK

We, IDBI Bank Ltd (“IDBI Bank"), through the Authorised Officer,

this Statutory Notice to you, under seetion 13(2) of the Securitisation and Reconstruction

of the Financial Assets and Enforeement of Security Interest Act, 2002 (“the Act") in the
clrcumstances narrated below:

2. IDBI Bank Lid, granted Financial Assistance to you, the Cash credit fimils of
Rs.17 Crore comprising of fund based limit of Rs.15 Crore and Non-fund based limit of
Rs.2 Crore apgregating 10 Rs.)7 Crore (Rupees Seventeen Crore only) { hereinafler
collectively referred 10 as “the Finanelal Assistance™) on the ferms and conditions
cortained in the Loan /Facility Agreement dated October § 2012 ("the Loan Agreements”)
and the Security Documents including the Guatanieefs) and other Securities ("the
Security Documents"), the particulars whergof are given in Annexure-14,

3. AsSecurity for the Financial Assistance, you, Addressee No.| had created security
interest in favour of IDBI Bank Ltd, inter alia, by way of Hypothecation in respect of
moveable properties. You the Addressee No.l, and 2 to 6 had also morgaged the
immovable properties The above movable and immovable propertics are hereinafter
collectively referred to as "the Secured Assets", particulars whereof arc given in

Annexure-1B.

4. Pursvant to the above, you the Addressee No. have availed the cishursement
aggregating Rs.17 Crore from time to time,

5. In terms of the Loan Agreement read with the Security Documents, you, the
Addressee No.I has agreed to repay to IDBI Bank Ltd, the Financial Assistance in
accordance with the amortization schedule contained in the Loan Agreement. The
Addressee No.1 has failed and neglected to pay to IDBI Bank, the fnstallinents of principal
amount of the Financial Assistance, interest and ofher monies. the particulars whereof are
guven in Amnexare 11, Consequent upon the defaults committed by you, the Addressee
No.l, the account(s) in respect of the Financial Assistance, basthave been classified by
IDBI Bank s non performing asset on 30° September 2014 in accordance with the
directions extant guidelines issued by the Reserve Bank of India from fime to tie. f
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6, In view of the defaults committed by you the Addressee No.l, IDBI Bank Ltd, vide
it's letter bearing Ref. IDBUNMG/Hyd/No 096/ESPL/2016-1 7/Recall dated August 20,
2016, has declared the Financial Assistance together with interest and other monies
aggregating to Rs.10,63,53,045.96/- (Rupees Ten Crore Sixty Three Lakh Fifty Three
Thousand Forty Five and Ninety Six paisa only) us on August 01,2016, to huve become
immediately due and payable by you and called upon you, the Addressec No.! o pay to

IDBI Bank the said amount. A copy of the say
Annexure-IV herelo for your ready reference,

In view of the Defaults committed by Addressce No.1, you, Addressee No.2 10 6
as Mortgagors, are called upon to pay to IDBI Bank the outstanding amount within the

stipulated period. The particulars of the outstanding amount as on August 01, 2016 are
given in the Annexure-I[1,

7 In the premises, IDBI Bank Ltd has become entitled to and does issue this Statutory
Notice o you under section 13(2) of the Act and hereby calls upon you to pay to IDBI
Bank at ity NPA Management Group located at Specialized Corporate Branch,
Hydersbad Zonal Office,No.5-9-89/1 & 2, Chapel Road, Hyderabad - 500 001, within a
period of 60 Davs from the date of this Notice, the aforesaid sum agpregating
R3.10,63,53,045.96/- (Rupees Ten Crore sixty three lakh fifty three thousand and
forty five and paise ninety six only) as on August 01, 2016 &s fumished in the
Anpexure-IlI, together with further interest thereon with effect from August 01,2016
to IDBI Bank Ltd, at the contractual rates upon the footing of Compound Interest. unti!
payment/ realisation, failing which IDBI Bank 11d , as & Secured Creditor shall be entitled
10 enforce its Security Interest without intervention of the Court or Tribunal, by 1wking
recourse o one or more of the measures under Chapter [11 of the Act, including (but not
limited to) taking over of Possession and/or Management of the Secured Assets, short
particulars whereof are given in Anngxure-1B for realising its dues &t your own risk as to
the costs and consequences thercof,

8. Please note that after ceceipt of this Notice, in terms of Section 13(13) of the Act,
you shall not transfer by way of sale, lease or otherwise (other than in the ordinary cours¢
of your business) any of the Secured Assets described in Anngxure-1B hereto, without
prior written consent of IDBI Bank Ltd. Please note that contravention of the provisions of
the Act is an 6ffence punishable under section 29 of the Act.

9 Please further note that this statutory notice is issued WITHOUT PREJUDICE to
all the other rights and remedics avaiiable to IDBI Bank Ltd in law or in contract or both,
in respect of the Financial Assistance.

Yours: Sincercly, )
) \\ /\ f\_O,", ~
'. \\ M
! ',.‘\‘, _/
Awhorized Otficer &
DGM- NMi-Hydeksbad

\

Encl: A copyof loen recall notice/letter dated August 20, 2015, "\ )

V4

(xix) On 30.08.2017, Hon’ble High Court of Hyderabad for the State of
Telangana and the State of Andhra Pradesh in a Petition No. 2010f
2015 filed under Sections 439(1)(b) & 433(e) read with 434(1)(a) of
the Companies Act, 1956 (herein after referred to as the “CA,

1956”), passed the Order for winding up of the Corporate Debtor
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(pages 713-723 of the Petition). The relevant extracts of the above

Order are reproduced below:

HIGH COURT OF JUDICATURE AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH
{Origaal Jurisdiction) ¢

WEDNESDAY, THE THIRTIETH DAY OF AUGUST
TWO THOUSAND AND SEVENTEEN

‘PRESENT: s ,,_,____\?%
(& e | INWAR DTSR
THE HON'BLE SRI JUSTICE M.S.RAMACHANDRA RAG ;

-

Y

> (e, 1lNOV N ,/;
MPANY P NNo.201 OF 2015 \¢' . .y, /
ks i,

IN THE MATTER OF COMPANIES ACT, 1956 (7

AND s

IN THE MATTER OF M/S.ESSKAY SHIPPING PRIVATE LIMITED
Between:

Bunge SA,

13 Route de Florissan?, .

P.0.Box 518, ¢
1211, Geneva, Switzerland

Rep. by its Constituted Attorney and Authorised Signatory
‘Mr. Anil Shamrao Jadhav S/o Shamrao Jadhav aged 30 Yrs,

..... PETITIONER
AND
Ms, Esskay Shipping Private Limited,
Having their registered address at 25-40-40,
ESSKAY HOUSE, Gangulavari Strest,
Vishakhapatnam, Andnra Pradesh, 530 001 v RESPONDENT

Pelition: for Winding up under Sections 439(1)(b) & 433(e) Riw
434(2&3) of the Companies Att, 1956, praying that this Hon'ble Coutt may be
pleased to:

That the Responoent viz., M/s. Esskay Shipping Private Limited,
whose registered office is situated al Esskay House, Gangulavar:
Street,Vishakhapainam, Andhra Fradesh, 530 001, be wound up by and under

the orders and directions of this Hon'ble Court under the provisions of the
Companies Act, 1956;

a) The Official Liguidator of this Hon'ble Count be appointed
Liguidator of the Respondent with all powers under Section 457 of the
Companies Act 1956 to take charge of the assets, business affairs, properties,
bank accounts, books of account vouchers, documents etc. of the Respandent
with alf powers under the provisions of the Companies Act, 10586

b) That pending the hearing and final disposal of the presen
Petition, the Offictal Liquidator of this Hon'ble Court or some oiher fit and proper
person be appointed as the Provisionar Liquidator of the Respondent with all
powers under Section 457 of Companies Acl 1958 1o take charge of the assels
business affairs, propertics. bank accounts, bHooks of zcaeunt vouchers,

documents etc. with all powess under the provisions of the Companies Ach,
1966,

¢) That pending the hearing and final disposal of the: Petition, the
Respondent's servants. agents, representativas etc, restrained by an orger and
jucgment of this Court from seliing, alienating, encumbering or cresting any
third party right in relation to its assets bolh movabie and immovable,
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d) Thal pending the hearing and final disposal of the Petition, the
company be diracted to file an Alfidavit swigs as oath all the assets held by the
Respondent and alse giving details of al propeny sold in the last six months;

&) Far ad-interim reliefs in teris of prayers (c) & (d) above:

f) for Costs of the petition:

This Pettion coming on for orders upon 1dading the Company Petiion and
the affidavit dated 11-04-2015 and fled by $r Al Shamrao Jadhav, Authorized
Signatory of the Petiioner Company in support of the Petton and uon hearing
the arguments of Mis.lndus Law Firm, learned Counsel for the petitioner and Sri
K. Venkata Rangadas, Advocate for the Respondent, |

The Court made the following Order:

XXXXXXXX XXX XXX XXXXXXX

3. SoThold that the respondent-company has neglected to
pay it’s debt to petitioner within the meaning of Section 434 (1) (a)

and Sec.433 (e) of the Companies Act, 1956.

32, In the absencs of bona fide dispute as to the liability,
even if the respondent company is commercially solvent, it would not
be a ground for not granting relief under Section 434 (1) (&) as held in

IBA Health (India) Private Limited Vs. Info-Drive Systems
SDN.BHD'.

33,  In this view of the matter, the Conil;ahy Petition is

allowed and the respondent company is directed to be wound up. The
Official Liquidator of this. Court is appointed as Liquidator of the
respondent with all powers uader Section 457 of the Companies Act,
1956 to take charge of the assets, business affairs, properties, bank
accounts, books of account, vouchers, docu‘ments‘ etc. of the

respondent under the provisions of the Companies Act, 2013,
(2010} 10 S.C.C. 553

Sdl- RLN.CHARYULU

JOINT REGISTRAR
/I TRUE COPY //

o
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(xx) This Financial Creditor filed Company Application No0.46/2024
before the Hon’ble High Court of Andhra Pradesh at Amaravati
(Special Original Jurisdiction) seeking that 90% of the sale
proceeds to be disbursed to the Financial Creditor as an interim
measure. The Hon’ble High Court vide its Order dated 28.11.2024
(pages 724-730 of the Petition) disposed of the Company
Application with the direction to the Financial Creditor to submit the
claim and also an undertaking for disbursement of Rs.3,15,00,000/-
as an interim payment. The relevant extracts of the above Order are

reproduced below:

APHC010468532024
IN THE HIGH COURT OF ANDHRA PRADESH

EIE] AT AMARAVATI [3311]
=] : (Special Original Jurisdiction)

THURSDAY, THE TWENTY EIGHTH DAY OF NOVEMBER
TWO THOUSAND AND TWENTY FOUR

PRESENT
THE HONOURABLE MS JUSTICE B S BHANUMATHI
COMPANY APPLICATION NO: 46/2024

Between:

Idbi Bank Ltd ...APPELLANT
AND

M/s Esskay Shipping Pvt Ltd -..RESPONDENT

XXXXXXXXXXXXXXXXXXXXX
ORDER:

This application has been filed by the applicant, IDBl Bank

Limited, seeking the following relief:

“i) To direct the Official Liquidator to disburse at least
90% of the sale proceeds of the three properties one at
Chennai and two at Visakhapatnam to the applicant herein as
an interim measure after keeping the balance 10% monies
towards the expenses incurred by the Official Liquidator for
sale of the properties and the liquidation proceedings.

i) And pass such other orders/directions that may be

necessary in the interest of justice.”

IBC Laws | www.ibclaw.in
Page 57 of 96



NCLT, Amaravati Bench

Case Citation: (2026) ibclaw.in 4130 NCLT

XXXXXXXXXXX XXX XXX XXX
considered for disbursement of 50% (approximately), i.e.,

Rs.3,15,00,000/- out of the fund available to the credit of the company
(in liquidation), i.e., Rs.6,31,29,478/- as interim payment subject to
submission of claim and production of undertaking by the applicant that
in event of any excess amount refundable by them, upon adjudication,
they shall remit the said amount within fifteen (15) days as and when

called by the office of the Official Liquidator.

5. In the above facts & circumstances, Company Application No.46

of 2024 is disposed of with the following directions:

a) The request of the applicant is considered for disbursement
of only Rs.3,15,00,000/- out of the fund available to the credit of the

company (in liquidation) (approximately 50%) as an interim payment;

b) The applicant shall submit claim and produce an
undertaking that in the event of any excess amount, they shall remit the
said amount within fifteen (15) days as and when called for by the office
of the Official Liquidator and any delay in return of excess payment shall

carry interest @ 8% per annum,

There shall be no order as to costs.

B. S. BHANUMATHI, J
Dt.28.11.2024
RAR

(xxi) In 2017, the Financial Creditor filed OA 66/2017 before the Hon’ble
DRT against the Defendants, which include the Corporate Debtor
and Personal Guarantors herein, wherein the Defendants were
called absent and set ex-parte on 15.11.2017 and thereafter,
Hon’ble Presiding Officer, DRT vide its Order dated 26.12.2019, in

view of the uncontroverted averments made in the OA, allowed the
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OA with costs, for recovery of Rs.11,03,90,768.96 along with future
interest from the defendants jointly & severally (page 51-80 of the
Petition). The relevant extracts of the above Order are reproduced

below:

IN THE DEBTS RECOVERY TRIBUNAL
VISAKHAPATNAM

Present;- SHRI DUPPALA VASUDEVA RAQ,
PRESIDING OFFICER

Dated the 26™ day of December, 2019
0.ANo. 66 of 2017

Between:-

IBDI Bank Ltd, NMG Department, South-1ll, Zonal office, Chapel Road,

Post Box No.370, Hyderabad-500001,

whApplicant Bank

And

1. Esskay Shipping Private Ltd, rep by its Managing Director, No.25-40-
40, Esskay House, Gangulavari Street, Visakhapatnam-530001,

2. Smt Kukkala Krishna Kumarl, No.9-29-10/4, Gokul Nivas, Baiajl
Nagar, Siripuram, Visakhapatnam-530003.

3, Sri Kukkalas Venkata Rama Vidya Sagar, No,9-25-10/A, Gokul Nivas,
Balaji Nagar, Siripuram, Visakhapatnam-530003.

4, Srl Kukkala Mohan Kumar alias Srl Kukkala Mohan Nageswar, No.9-
ngt)om' Gokul Nivas, Balaji Nagar, Siripuram, Visakhapatnam-
530003.

5. Sri Krishna Marine Landens, D.No,25-12-49, Godavari Street,
Visakhapatnam-530001, '
6. Smt D. Nageswaramma, D.Na.25-12-49;, Godavari Street,

Visakhapatram-530001,

7. Smt Kukkala Krishna Kumar, W/o Late Kukkula Nageswara Rao,
N0,9-29-10/A, Gekul Nivas, Balajinagar, Sinpuram, Visakhapatnam-
530003.

8. Sri Kukkala Venkata Rama Vidya Sagar, S/o Late Kukkala Nageswara
Rao, N0.§-29-10/A, Goxul Nivas, Bala)i Nagar, Siripuram,
Visakhapatram-530003.

9. Sri Kukkalz Mchan Kumar allas Kukkala Mohan Nageswar, S/o Latwe
Kukxala Nageswara Rao, No. N0.9-25-10/A, Gokul Nivas, Bala) Nagar,
Siripuram, Visakhapatnam-530003.

10. Smt Dekku Geetha Devi, D/o Lete Kukkafa Nageswara Rao, No.9-
20-10/A, Gokul Nivas, Balaji Nagar, Siripuram, Visakhapatham-
530003,

-.Defendants/Respondants

The appiication Is coming up for hearing In the presence of Sri V.
Lakshmi Prasad, Ld. Counsel for applicant bank and D1 to D10 were
calied absent and set ex-parte on 15.11.2047, 4l thé inatter haw\g
stond for consideration, this Tribunal made the fouovAng orjer- 105 10 &c

LN
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ORDER

This application is filed under Section 19 of Recovery of Debts Due
to the Banks and Financial Institutions Act, 1993 to pass an order
directing the defendants to pay an amount of Rs.11,03,90,768-96 ps
along with future Interest @14.25% p.2. [ presently BBR is 10.25% plus
@ 4% p.a. with monthly rests from the date of OA till the realization of
the entire amount and for issue of Recovery Certificate accordingly.
2. According to the facts of the case in brief, the defendant No.1l is a
Private Limited Company within the meaning of the Companies Act, 1956
having its Registered Office at # No. 25-40-40, Esskay House,
Gangulavari Street, Visakhapatnam - 530001, State of Andhra Pradesh.
The 1" Defendant is engaged inter alia in rendering services to the
Mational and International principals as Steamer Agents, Clearing &
Forwarding House Agents, Stevedores, Offshore support and Logistics
etc,. The Defendants 2 to 4 are the guarantors personally and
individually, having guaranteed the repayment of the loans advanced by
the Applicant to the Defendant No.l. It is submitted that, due to the
demise of Sri. Kukkala Nageswara Rao his legal heirs who succeeded his
estate, have been added as 2 parties as Defendants No. 7 to 10. The
present Application Is flled In order to enforce the securities created by
the Defendants No. 1 to 10 in favour of the Applicant as and by way of
security for the repayment of the loans and payment of interest,
liquidated damages, costs, etc., as hereinafter set forth and to recover
the amounts due there under to the Applicant and also to enforce the

guarantee obligations undertaken by the defendants No, 2 to 10. It is

XXXXXXXXXXXXXXXXXXXXX
5.  Heard the learned Counsel for applicant bank and having perused

the OA, and also evidence affidavit filed along with documents and
marked as above exhibits, and in view of the uncontroverted averments
made in the application, the clair of the applicant bank is proved against
defendants and OA deserves to be allowed with césts, for recovery of an
afount of Rs.11,03,90,768-96 ps along with future interest @14.25%

p.a. [ presently BBR is 10.25% plus @ 4% p.a. with monthly rests from
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the date of OA, till the date of realization, to be recovered from the
defendants jointly & severally.

6. In the result, the OA Is allowed with costs. Issue Recovery
Certificate for an amount of Rs.11,03,90,768-96 ps along with future
interest @14.25% p.a. [ presently BBR is 10,25% plus @ 4% p.a. with
fonthly rests from the date of OA, till the date of realization, to be
recovered from the defendants jointly & severally and personally and also
by sale of mortgaged/hypothecated property, if any.

Accordingly issue Recovery Certificate. Let the copy of order be

rhade available to the parties as per rule,
[Typed ta the dictation, corrected and pronounced by me I the open court on this 26" day of Dezamber, 201%)

PRESTDING-OFFIC

DEBTS RECOMERY TRIBUNAL
VISAKHAPATNAM 7

(xxii) In terms of its Order dated 26.12.2019, Hon’ble Presiding Officer,
DRT vide RC No. 1164/2019 in OA 66/2017 dated 08.07.2022
(pages 81-84 of the Petition), ordered that Financial Creditor is
entitled to recover Rs.11,03,90,768.96 along with cost, and future
interest jointly or severally from the Defendants, which include the
Corporate Debtor and Personal Guarantor herein. The relevant

extracts of the above Order are reproduced below:

DEBTS RECOVERY TRIBUNAL VISHAKHAPATNAM

Ground & g
S Fioor, 303121, Sa Baba Strect, Nareyan Bhawan, Dabagardens. Visakhapatnam- 530020

RECOVERy o RUFICATE UNDER SECTION 1967 READ WITH SECTION 19022) OF THE
EDEBTS & BANKRUPTCY ACT. 1993 AS AMENDED FROM TIME TO TIME,

IN
Case No: QOA/66/2017

In the Matter
h )

(\f\l:( 'l ) »lnn; BANK
szl'“”:(l)’;:\lll1"\1li.'\'1 SOUTH -1,
BOX N 37[)1([1\3(’1!/\.1'&:1. ROAD | POST i
HVbE -H DERABAD

DERABAD . TELANGANA 500001
e seeves VEPSUS mvems
(CD- ) A Defendanys
D ) ESSKAY SHIPPING PRIVATE ‘ i
Rep by s Managiog Dicector , No 25- 40.

40, Esskq
’ y House | Gang : =
Visakhapatnam, Ongolavari Srest,

Visakhy :
.sl;(lxkz-:mlmm ANDHRA PRADESH
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. (CD-2) smTK KKALA KRISHN
KUMAR] %
NO.920.10/A , GOKUL NIVAS

INAGAR SIRIPURAM
KHAPATNAM

VISAKHAPATNAM ANDHRA PRADESH
-530003

(CD- 3) SRIKUKKALA VENKATA
RAMA VIDYA SAGAR

NO 9-29-10/A , GOKUL NIVAS
BALAJINAGAR SIRIPURAM
VISAKHAPATNAM

VISAKHAPATNAM ANDHRA PRADESH
530003

(CD-4) SRI KUKKALA MOHAN
KUMAR ALIAS SRI KUKKALA MOHAN
NAGESWAR

NO 9-29-10/A , GOKUL NIVAS
BALAJINAGAR SIRIPURAM
VISAKHAPATNAM

VISAKHAPATNAM ANDHRA PRADESH
-530003

(CD-5) SREE KRISHNA MARINE

LADENS

D NQ 25-12-49 , GODAVARI STREET
VISAKHAPATNAM

VISAKHAPATNAM ANDHRA PRADESH
530001

(€D-6) SMT D NAGESWARAMMA
D NO 25-12-49 , GODAVARI STREET
VISAKHAPATNAM
VISAKHAPATNAM ANDHRA PRADESH
s001
A LY
(€n. ;
Kunag, " SUKKALA ki
W0 Late
RAON) 039 o ALA NAGESWA R ,

BALAIIN AGAR S18 UL Nivas
VISAKHAPATY, fglww

WAMM“ ANDHRA PRADESH 1

PO dethsdua bank phe 7o OTKEO TkaMOEXNQMOE L 2Uy Y THAZTRAMG migay,
SHNA ?

(CD. 5 SRI
KUKKA v
RAM/:\ VIDYA SAGAliA YRR
“KUKKALA NAGESWA

\ ) LA R
m\‘,‘g‘%l?-lt\h\ » GOKUL N!VAQ
o AGAR SIRIFUR AN

ISAKHAPATNAM

{€D-9) sy KUKKALA Moy x
mwmk o OHAN NAGES W R
RAO NG 9-29-10/A § Goxumw
I

i NAM ANDHRA PRADESH
(CD-10) spy
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| [ESSKAY SHIPPING inly '
RIVATE LTD u.zs'mmmonwnmomfuomm o qummxm
5 [SMTKUKKALA u fiv
RISHNAKUMAR!] 4.2 mmlm@lmmmmm%s‘ SI7I9401.440) 651301704
venlly
SR KUKKALA o
3 FVENKATAMMA 425L7m1m11h6'mowuowomm °uy §7
2 Y - A b .., D ‘
VIDYA SAGAR P S;\mlly G i
RI KUKKALA
HAN KUMAR intly l
f L’&ﬁ 14258012017261 2201911039076 96{And 577.\0401.ull(-&I3017u.4
ONAN Sevetally l
AGESWAR
: | iolly
SREE KRISHNA
s ! Rt ADAlE 42807/012017426/1 272019 "mm'%E“\dmm ;ﬂ.mm.u‘wsom;
ointly:
A SMT D 142500705200 7:261220191L 10390768 96 {And
[ [NAGESWARAMMA l° { sally

T [ —

‘ lointly
1911039076896 77301 4468130104
42 1012017 200122019 bmu’
Iy

13$ mnmnmwzonlllomm»s TI0401 44168130104

Jointly
142§ ol 201726202019 1 DSOTE 960Ad  R5T7I0401 41681301204

lly
u.zsl;wumn;mznow‘noawm% B 7739401 4

el BN Y S K BANGARRAIU, ey Ofc, DETSRECOVERY
m:’ﬁmmtummm on 04102022 s
hal realize the amount as pef this Certificate in the maoner andmdc
The Kty O 128 ofthe Recovry of Debis Do o Baks nd Fracia
peesenbed ;“;"" 93 (s amended from tme 10 me){o the above named Certificate Debtors,
Institutions Act, 17 ' | :

1631301704

This Cerificate has_ been issucd under my signature and scal of the Tribunal on this
~
» ‘;6

08/07/2022
/ 4
3

PRESIDING OFFICER
DEBTS RECOVERY TRIBUNAL VISHAKHAPATNAM
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(xxiii)In terms of above Order dated 08.07.2022, the Recovery Officer,
Hon’ble DRT issued through paper publication (substituted service)
a Demand Notice dated 29.09.2022 (pages 85-86 of the Petition)
for Rs.11,03,90,768.96 along with pendentellite and future interest
@ 14.25% compounded monthly w.e.f. 07.01.2017 and costs of
Rs.1,96,000/-, to all the Defendants, which include the Corporate
Debtor and Personal Guarantors herein. The relevant extracts of

the above demand notice are reproduced below:

PAPER PUBLICATION
Substituted service

FORM NO, 14
[See reguiation 33(2))

ot

OFFICE OF THE RECOVERY OFFICER -IT

DEBTS RECOVERY TRIBUNAL

' (Minigtry of Finance, Gavemment of India)
CGirolnd & 151 FIEm ‘:'Ll:jl-‘.’.i, Sm Baba Street, Nm_:,van Bnawan, Dabaganiens, Visskhapsinme- 530020

DEMAND NOTICE
(NOTICE UNDER SECTIONS 25 TO 28 OF THE RECOVERY OF DEBTS & BANKRUFTCY
ACT, 1953 AND RULE 2 OF SECOND SCHEDULE TO THE INCOME-TAX ACT, 1961}

RC/1164/2019 29-09-2022

IDBI BANK
Versus
ESSKAY SHIPPING PRIVATE LTD & OTHERS
To
(CD 1) Esskay Shipping Private Lid, Rep by its Mansging Director, Na:23- 40+ 40 ,
Esskay House , Gangulavari Street , Visakhepatnam-53000}

(CD 2) Sm¢ Kukkalz Krishna Kumsari
No 9-29-10/A , Gokel Nivas Balajinagar Siripucam Visskhapatnam-530003

(CD 3} Sri Kukkala Venksta Rama Vidya Sagar
No 9-29-10/A , Gekal Nivas Dalajinsgar Siripuram Visekhapatnim-530003

(CD 4) Sri Kukkaia Mohan Kumar Alias Sri Kukkala Mohan Nageswar
No 929-16/A , Gokul Nivas Balajinagar Sicipucam Visakhapatnam-520003

(CD 5) Sree Krishng Marine Ladens
D No25-12-49 , Godavari Street Visakhapamam=530001

(CD 6) Smt D Nageswaramma
D No 25-12-49, Godavari Street Visakhapatnam-530001

(€D 7) Smt Kukkala Krishra Kumari, W/o late Kukkala Nageswarh Reo
DNo 9:29-10/A , Gokul Nivas; Balajinagar, Siripusan:, Visakhapatnam-5300G3

(CD 8) Sri Kukkala Venksta Rama Vidya Sagar, /o Lste Kukkala Nageswera Rao
D.No 9-29-107A , Gokul Nivas, Balajinagar, Siripuram, Visakkiapainam-530003
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(CD 9) Sri Kukkala Mohan Kumar Alias K Mohan Nageswar, S/o Late Kulkala Nageswara Rao
D.No 9-29-1/A | Gokul Nivas, Balajinagar, Siripuram, Visakhapatnam-530003

(CD 10) Smt Dokku Gestha Devi, D/o Late Kukkala Nageswara Rao
D.No 9-29-10/A , Gokul Nivas Balajinagar Siripuram Visakhapatnam-530003

This is to notify thal as per the Recovery Certificate issued in pursuance of orders passed by the
Presiding Officer, DEBTS RECOVERY TRIBUNAL VISHAKHAPATNAM in OA/66/2017 2n
amount of Rs 11,03,90,768.96 ( Rupees Eleven Crores Three Lakh Ninety Thousands Seven Hundred
Sixty Eight And Paise Ninety Six Only ) slong with pendentellite and future interest @ 14.25 %
Compound Interest Monthly w.e.f. 07/01/2017 till realization and costs of Rs 196000/~ ( Rupees One
[.akh Ninety Six Thousands Only ) has become due against you (Jointly and severally/ Fully/Limited).

2. You are hereby directed to pay the above sum within 15 days of the receipts of the notice, failing
which the recovery shall be made in accordance with the Recovery of Debts Due to Banks and
Financial Institutions Act, 1993 and Rules there under.

3. You are hereby ordered to declare on &n affidavit the particuiars of yours assats on or before the
next date of hearing.

4. You are hereby ordered 1o appear before the undersigned on 27/10/2022 at 10:30 a.m. for further
proceedings.

5. In addition to the sum aforesaid you will be liable to pay, —

{a) such interest as is payable for the period commencing immediately after this notice of the
execution proceedings; :

(o) all costs, charges and expenses incurred in respect of the service of this notice and other
process that may be taken place for recovering the certificate amount due.

Given under my hand and the seal of the Tribunal, on this date: 29/09/2022
\','.‘- APRNLY N =

(B.N.S.V.S K.BANGARRAJU)
Recovery Officer

(xxiv) The status of the Recovery Certificate as shown on the website of

Hon’ble DRT!, is as below:

IR(ISD) No. 11176/2025 in RI” No. 1164/2019 (arising out of OA No. 66/2017)

3 Parties:
IRUISD) No. 11176/2025 in RP | 1,50, 50y 1 g, NMG Department, South-TTT. Zonal

No. 1164/2019 (arising out of OA Office, Chapel Road, Hyderabad. _CHR

No. 66/2017) Vs
Tsskay Shipping Private Limited & others LCDR
Date of the Order with signature
order Sl
15,12.2025 Matter has been placed before me by the Ld. Recovery Officer-1.

The above matter is put up on the strength of the Part Satisfaction Memao
dated 24.11.2025 filed by the CHB.

The Recovery Certificatc was  issucd on  08.08.2022 for Rs.
11,03,90,768.96 Ps as per the Final Order dated 26.12 2019 passed in OA
No. 66/2017.

In the above said memo, the CIHB has stated that the CHR Bank has
recovered an amount of Rs. 3,15,00,000/- (Rupc¢es three crore and flifteen
Iakhs only) upon sale ol mortgaged schedule properties i.c Property Nos.
1. 8 & O of Schedule “B” through Official Liquidator. Accordingly, the
CHR Bank has requested to record Part Satisfaction.

As the CH Bank has prayed to record the Part Satisfaction of the
Recovery Certificate, 1 allow the same. 1he Part Satisfaction of CHE is
hereby recorded for Ry, 3,15.00.000/- (Rupces three crore and fiftcen
lakhs only) in the recovery proceedings i.e. RP No. 1164/2019 (arising out
of OA No. 66/2017). The original document in respect of the sold
properties may be returned to the CHB atter scrutiny by the Registry as per
procedure. The recovery proceedings shall continue till the full satisfaction
of the due amount under the Recovery Certificate.

Copy of Order be sent/ provided 1o the parties and to the NIC Cell
=

(Krishna Gopal Dwivedi)
Presiding OfTicer. DRT,
Visakhapatnam

! Accessed on 26.10.2026.
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(xxv) Based on the information provided on 09.05.2025 by the Financial
Creditor and other communication (pages 87-97 of the Petition), the
NeSL completed the authentication of the default by the Corporate
Debtor on 10.06.2025 and issued Record of Default in Form D
(page 87 of the Petition). The relevant extracts of the Record of

Default are reproduced below:

NGSL NATIONAL E-GOVERNANCE SERVICES LIMITED

Infa's First inforeon Wirey

FORMD
RECORD OF DEFAULT(RoD)

(tssued By information utity under sub- ragulation (4) of requiation 21 of the Inseivency
and Bankruptcy Board of India (information Un’»’wsg Regulations; 2017)

This Record of Defaull Is issved to the Financal Creditor M/s IDBI BANK LIMITED in
respect of the dofauk of debt as per detals given below-

{8) Name of the Submitter: M's 1DBI BANK LIMITED
{b) Scheduie-2 Bank {Y/N): Y
{c) Name of Corparate Deblor; IWs ESSKAY SHIPPING PRIVATE LIMITED
{d) Unique Debt identifier Number: AABCI8B42G_150655100000082
(e) Regislered Address: 1DBI Tower,cuffe parade colaba Mumbai
() Total Quistanding Amount: INR 66775747375
(0) Defaull Amount; INR 66775747375
{h) Submission ID: 3
(i) Dateof Defauk: 30.09-2014
() Status of Authentication of Default AUTHENTICATED
(K} Authentication Completed on; 10-06-2025 00:06:07
() Dateof Last Acknowlesigementof 08072022
Debt (A00):
{m) Fraud; No
{n) ‘Wittul Defaulter No

* where dispute is pertaining fo non-financial information and financiel creditar is
scheduie 1l bank, the Status of authentication wil be recorded as Authenticated

(xxvi) The Financial Creditor also obtained CIBIL Report dated
12.06.2025 of the Personal Guarantor (pages 341-348 of the
Petition), which shows the overdue amount of Rs.68,44,588/-, but
does not include any account with the Financial Creditor. The

relevant extracts of the CIBIL Report are reproduced below:
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TransUnion@CIBIL

NSUMEROR
CHRSUNER: SHA1 KURKALA MOAN NAGESHAR oATEZOMNY
st 0: ENU1 200000, 153 TME 18y
NEMBER, KEFERENGE NUMSEX CONTIOL NUVBER: 49,9050 140
CONSUMER INFORMATION:
NAUE MOHAN NAGESIVAR KUKKALA
OATE OF BRYA: 30:41+1500 GoNoen MALE
CIBIL TRANSUNION SCORE(S):
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23. One of the contentions of the Personal Guarantor during the course
of hearing held on 15.07.2026 was on the jurisdictional issue. It was
contended that the Petition under Section 95 is not maintainable, since
the Financial Creditor failed to file any claim before the Official Liquidator
and the CIRP against the Corporate Debtor has neither been initiated and
nor can be initiated in future as well, as the Corporate Debtor is
undergoing winding up pursuant to the order of the Hon’ble High Court.
Therefore, the first question before us is “Whether the Petition against
Personal Guarantor is maintainable, when there is no pending CIRP

proceeding against the Corporate Debtor”.

(i) In support of his contention, the Personal Guarantor referred to
Paras 7, 28, 29, 30, 31(a) & (b) and 32 of the Order dated
17.12.2024 of Hon’ble Bench of the NCLT, Kolkata, in the matter

of UCO Bank (supra).
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7.  Thus, the issues that have cropped up for determination in

the present matter are two folds are:

() Whether proceedings against Personal Guarantor
under Section 95 of the Code is maintainable even
when no CIRP proceedings have been initiated against

the Corporate Debtor/ Principal Borrower.

(ii) Whether the present application under Section 95(1)
of the Code against the Personal Guarantor would be
maintainable before this forum, or should the creditor
approach the Learned Debt Recovery Tribunal (DRT)
for its relief.

28. At this juncture, it would be expedient to quote the
Hon'ble Apex Court in Embassy Property Developments Put. Ltd.
vs. State of Karnataka and Ors. reported in

MANU/SC/1661/2019, wherein the Hon'ble Apex Court has clearly

observed as under:

“32. Sub-section (4) of Section 60 of IBC, 2016
states that the NCLT will have all the powers of
the DRT as contemplated under Part Il of the
Code for the purposes of Sub-section (2). Sub-
section (2) deals with a situation where the
insolvency  resolution or liquidation  or
bankruptey of a corporate guarantor or personal
guarantor of a corporate debtor is taken up,
when CIRP or liguidation proceeding of
such a corporate debtor is already pending

before NCLT. ...”

The Hon’ble Apex Court expounds the object of
Section 60(2) of the Code in the following words:

“The object of Sub-section {2) is to group
together (A) the CIRP or liquidation proceeding
of a corporate debtor and (B) the insolvency
resolution or liquidation or bankruptey of a
corporate_guarantor or personal guarantor of
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the very same corporate debtor, so that a single
Forum may deal with both. This is to ensure
that the CIRP of a corporate debtor and the
insolvency  resolution of  the individual
guarantors of the very same corporate debior do
not proceed on different tracks, before different
Fora, leading to conflict of interests, situations
or decisions.

33. If the object of Sub-section (2) of Section 60
is to ensure that the insolvency resolutions of
the corporate debtor and its guarantors dare

dealt with together, then the guestion that
arises is as to why there should be a

reference to the powers of the DRT in Sub-
section (4). The answer to this gquestion is to be
found in Section 179 of IBC, 2016. Under
Section 179(1), it is the DRT which is the
Adjudicating Authority in relation fo insolvency
matters of individuals and firms. This is in
contrast to Section 60(1) which names the NCLT

as the Adjudicating Authorily in relation to
insolvency  resolution and liguidation  of

corporate persons including corporate debtors
and personal guarantors. The expression
"personal guarantor" is defined in Section
5(22) to mean an individual who is the
surety in a contract o uarantee to a
corporate debtor. Therefore the object of Sub-
section (2) of Section 60 is to avoid any
confusion that may arise on account of Section
179(1) and to ensure that whenever a CIRP is
initiated against a corporate debtor, NCLT
will be the Adjudicating Authority not only in
respect of such corporate debtor but also in
respect of the individual who stood as surety to
such corporate debtor, notwithstanding the
naming of the DRT Under Section 179(1) as the
Adjudicating  Authority for the insolvency
resolution of individuals. This is also why Sub-

section (2) of Section 60 uses the phrase
'notwithstanding anything to the contrary

contained in this Code".

34. Sub-section (2) of Section 179 confers
jurisdiction upon DRT to entertain and
dispose of (i) any suit or proceeding by or
against the individual debtor (ii) any claim
made by or against the individual debtor and
fiti) any question of priorities or any other
question whether of law or facts arising out of
or in relation to insolvency and bankruptcy of
the individual debtor. Clauses (a), (b) and (c) of
Sub-section (2) of Section 179 are identical to
Clauses (a), (b) and (c}] of Sub-section (5) of
Section 60. Therefore the only reason why Sub-
section (4) is incorporated in Section 60 is to
ensure that NCLT will exercise jurisdiction - (1)
not _only to entertain and dispose of matters
referred to in Clauses {al, (b) and (c)] of Sub-
section {5) of Section 60 in relation to the
corporate debtor, (2] but also to entertain and
dispose of the matters specified in Clauses (a),
(b} and fc) of Sub-section (2] of Section 179,
whenever the contingency stated in Section
60(2) arises.”™

(Emphasis Added)
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29. Further, we would note that the decision rendered by
the Hon'ble NCLAT in Shapoorji Pallonji Finance Put. Ltd. v.
Rekha Singh in Company Appeal (AT) (Insolvency) No. 397 of
2022, 398 of 2022 and 399 of 2022, judgment dated 18.01.2023,
the Hon'ble NCLAT at para 4 has framed the question to answer as

under:

“4. Question which needs to be answered in
these Appeals is as to whether the applications
filed by the Appellant under Section 95 of the

I&B Code against the Personal Guarantors —

Respondents was maintainable or not
matntainable.”

The Hon'ble NCLAT at paras 29 and 30 has clearly held that:

“29. In view of the foregoing discussion, we are
of the view that submission of learned counsel
for the Respondent that since the asset size of
JFIL became less than Rs.500 Crore as on
31.03.2021, the Adjudicating Authority shall
lose jurisdiction to proceed further and this
Tribunal shall also have no jurisdiction to
proceed in the matter, cannot be accepted. We
are of the view that jurisdiction will be
there with the Adjudicating Authority, as
per Notification dated 18.11.2019, which has
to exercise on the date when application
can be filed against the Financial Service
Provider for insolvency. As a corollary, an
application under section 95 can be filed
against the Personal Guarantor only when
on the same date insolvency can be

commenced against the Financial Service
Provider.

30. The objection of the Respondent that

application filed by the Financial Creditor
under Section 95 is not maintainable since no
insolvency proceedings are pending against
the Principal Borrower has already been
overruled by the Adjudicating Authority. The
issue is fully covered by judgment of this
Tribunal in “Company Appeal {AT) (Ins.] No. 60
of 2022, State Bank of India vs. Mahendra
Kumar Jajodia, decided on 27.01.2022"
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where interpreting Section 60(2) of the Code
Jfollowing was laid down in Paras 8, 9, 10 and
11:7
(Emphasis Added)
30. Thus, in view of the ratio laid down in Embassy

Property (Supra) by the Hon’ble Apex Court and in Shapoorji
Pallonji (Supra) by the Hon'ble NCLAT, it is clear that the
jurisdiction of NCLT to consider an application under Section 95 of
the Code against a personal guarantor to a corporate debtor starts

when a CIRP is initiated against such corporate debtor.

CONCLUSIONS:

31. In view of the legal position enumerated above as it
emanates from in the decisions rendered by the Hon’ble Chief
Justice’s Division Bench of Madras High Court in Rohit Nath I
{Supra) and the Hon’ble Apex Court in Embassy Property (Supra),

we can safely conclude that:

a. In terms of Section 60 (1) and (2) read with
Section 179 of the I&B Code, NCLT is the only
Adjudicating Authority in respect of Personal Guarantors

to a Corporate Debtor where a corporate insolvency

resolution process or liquidation proceeding initiated

against a corporate debtor is either pending before a

National Company Law Tribunal or is already

concluded.
b. In absence of an “initiated” or “pending” or

“concluded” CIRP against a Principal Borrower, an
application under Section 95(1) to initiate Insolvency
Resolution Process against a Personal Guarantor to a
Corporate Debtor will not be maintainable before the
NCLT. The Recovery Proceedings will lie only before the
Debt Recovery Tribunal (DRT) having territorial

jurisdiction.

32. In view of above, having noted that no CIRP was ever
initiated against the Principal Borrower in respect of the respondent
Personal Guarantor, before this Adjudicating Authority or any other
Bench, we are of the considered opinion that this application
preferred under Section 95 of the IBC is not maintainable before the
NCLT. Accordingly, the same is dismissed. Liberty is however be

given to take a recourse of other legal remedies as would be advised.
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(i) Contending the submissions of the Personal Guarantor, the
Financial Creditor in his arguments in the hearing referring to paras
10, 11 and 12 of the Judgment dated 23.01.2025 of the Hon’ble
NCLAT in the matter of Anita Goyal (supra) submitted that the
Petition against the Personal Guarantor is maintainable, even
though the CIRP has not been initiated against the Corporate

Debtor.

10. Now, we come to the submission of the learned Counsel for the
Appellant that NCLT has no jurisdiction to entertain Section 95
Application filed by the Financial Creditor and the Application ought to
have been filed before the DRT. Although learned Counsel for the
Respondent has contended that the objection regarding jurisdiction
having not been raised before the NCLT, we proceed to examine the
contention on merit. The issue raised by the Appellant needs
consideration and answer in these Appeal(s) to clarify the law on the

subject.

11. The submission which has been pressed by the Counsel for the
Appellant is that NCLT shall be the Adjudicating Authority for Personal
Guarantor only when proceeding of insclvency resolution process is
ongoing against the Corporate Debtor have been initiated and are pending
before the NCLT. Reliance has been placed by learned Counsel for the
Appellant on Section 60, sub-section (2). It is contended that in the
present case, no CIRP or liquidation is going on against the Corporate
Debtor, hence, the jurisdiction to entertain Application under Section 95
lies with DRT. Learned Counsel for the Appellant has also relied on
Section 79 and 179 of the IBC to support his submission. Learned
Counsel for the Appellant also relied on judgment of the Madras High
Court in Rohit Nath vs. KEB Hana Bank Ltd., decided on 30.03.2023
as well as two judgments of NCLT, Kolkata in Aditya Birla Finance Ltd.
vs. Sarita Mishra — IA (IB) No.356/KB/2024 in Company Petition (IB)
No.67 of 2023; and Tata Capital Financial Services Litd. vs. Arjun
Agarwal - I.A. (IB}) 1670/KB/2024 in C.P.(IB)51/KB/2024. Learned
Counsel for the Appellant has referred to judgments of the Hon'ble
Supreme Court in Lalit Kumar Jain vs. Union of India - (2021) 9 SCC
321 and State Bank of India vs. V. Ramakrishnan & Anr. - Civil

Appeal No.3595 of 2018.
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12, Refuting the submissions of learned Counsel for the Appellant,
learned Counsel for the Respondent submits that IBC having been made
applicable against the Personal Guarantors and provision of Section 60,
sub-section (1), insolvency resolution process against Personal
Guarantors of a Corporate Person, can be initiated before NCLT, which is
Adjudicating Authority. It is submitted that the issue has already been
answered by this Appellate Tribunal in State Bank of India vs.
Mahendra Kumar Jajodia - (2022) SCC OnLine NCLAT 58 and
Mahendra Kumar Agarwal vs. PTC India Financial Services Ltd. -
(2023) SCC OnLine NCLAT 421, where this Tribunal relying on Section
60, sub-section (1) has held that even if no insolvency resolution process
or liquidation is pending against the Corporate Debtor, Application under
Section 95 is maintainable before NCLT for initiation insolvency resolution
process. Coming to the judgment of the NCLT, Kolkata in Tata Capital
Financial Services Ltd. vs. Arjun Agarwal and Aditya Birla Finance
Ltd. vs. Sarita Mishra, it is submitted that the orders passed by NCLT,
Kolkata Bench are directly contrary to the binding decisions of Hon'ble
Supreme Court and this Tribunal in Mahendra Kumar Agarwal vs. PTC
India Financial Services Ltd. and State Bank of India vs. Mahendra
Kumar Jajodia. It is also contended that Section 7 Application is
pending against Allied Strips Ltd. being C.P.(IB} 731/ND/2024 before
NCLT, New Delhi. It is submitted that Nivaya Allied Strips Pvt. Ltd., who
has issued the debentures, is a SPV that was incorporated with the sole
objective of financing the resolution of Allied Strips Ltd., therefore

Corporate Borrower, for all intents and purpose is Allied Strips Ltd.

(iii) The Hon’ble NCLAT vide its Judgment dated 14.07.2026, in the
matter of UCO Bank vs. Subrata Das in Company Appeal (AT)
(Ins) No.451 of 2025 referring to its judgement in Anita Goyal
(supra) set aside the order passed by the Hon’ble NCLT, Kolkata.

The relevant extracts of the above Judgment are reproduced below:
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9. Thus, only issue we have to decide in the present appeal is whether the
Adjudicating Authority can proceed against Personal Guarantor of the Corporate
Debtor only if the CIRP or Liquidation proceeding has been initiated against the
Corporate Debtor or the Adjudicating Authority can proceed against Personal
Guarantors of the Corporate Debtor, even the Financial creditor has not

initiated  any proceeding i.e. any CIRP or Liquidation proceeding against

the Corporate Debtor but directly initiated proceedings against the Personal

Guarantor of the Corporate Debtor under Section 95 of the Code.
XXXXXXXXXXXXXXXXX

11. In case of State Bank of India v. V. Ramakrishnan and Anr. [Civil Appeal
No. 3595 of 2018] the Hon’ble Supreme Court held that the moratorium under
Section 14, applicable to the Corporate Debtor, does not extend to Personal
Guarantor, which reinforced the separation of guarantor’s liability vis -a-vis
Corporate Debtor liability. It can be said that the IBC is not contemplated to
allow Personal Guarantor to escape independent liability merely because CIRP
against the Corporate Debtor is pending or because the Corporate Debtor enjoy
a memorandum or even no CIRP has been initiated against the Corporate Debtor
at all. We are conscious of the fact that the Financial Creditors have two
independent and distinct legal remedies under the Code i.e., firstly against the
Corporate Debtor itself under section 7 of the Code and secondly, against the

Personal Guarantor of the Corporate Debtor under Section 95 of the Code.

12. We observe that a guarantor is meant to provide an additional credit support
so if creditor has necessarily to first litigate exhaustively against the Corporate
Debtor, the guarantee would lose much of its value. This is the reason why the
law treats surety obligations as immediate upon the default, unless the contract
says otherwise. It also needs to be clearly understood that the IBC aims for
speed as well as value maximisation of the Corporate Debtor, thus forcing
creditors onto a sequential and delayed recovery path will be against the very

spirit of the Code.

XXXXXX XXX KX XX XXXXX
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14. We also note that the Adjudicating Authority has not appreciated that under
Section 128 of Indian Contract Act, 1872, when a default is committed, the
Principal Borrower and Surety are jointly and severally liable to Creditor and
Creditor has the right to recover its dues from either of them or from both of
them simultaneously. For quick reference, the said Section 128 of Indian
Contract Act, 1872 is reproduced below:

"The liability of the surety is co-extensive with that of the
Principal Debtor, unless it is otherwise provided by the

Contract.”
XXXXXXXXXXXXXXXXX
16. We would also refer to another judgement of the Hon’ble Supreme Court

of India in the matter of Bank of Bihar Ltd. Versus Damodar Prasad & Anr.
[1968 SCC OnLine SC 280] wherein after having relied upon the judgment of
the Division Bench of the Hon’ble Bombay High Court in the case of Lachhman

Joharimal Vs. Bapu Khandu & Surety Tukaram Khandoji has observed as

under:
"4 creditor is not bound to exhaust his remedy against the
principal debtor before suing the surety and that when a
decree is obtained against a surety, it may be enforced in the
same manner as a decree for any other debt.”
(Emphasis supplied)
XXXXXXXXXXXXXXXXXXK

20. We would like to amplify that core legal proposition under the Insolvency
regime governed by the code is that liability of a Personal Guarantee is co-
existing with that of the Corporate Debtor. The Hon’ble Supreme Court of India
in landmark case of Lalit Kumar Jain vs. Union of India & Ors. (Transferred
Case (Civil) No. 245/2020) has clearly upheld the framework for Personal
Guarantor and confirmed that insolvency proceeding under Section 95 of the
Code can be proceeded under Par Il of the Code against the Personal
Guarantor of the Corporate Debtor, independently of the proceedings against the

Corporate Debtor.
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21. We hold that it is the legal prerogative under the scheme of the Code, which
gives flexibility to the Financial Creditor to proceeded for CIRP against the
Personal Guarantor of the Corporate Debtor under Section 95 of the Code along
with CIRP proceedings against the Corporate Debtor under Section 7 of the
Code or only against Personal Guarantor of the Corporate Debtor under Section
95 of the Code without even initiating any proceeding, against the Corporate

Debtor. Typically, such cases arise when Financial Creditors find that there is

very low chances of resolution of the Corporate Debtor. We also observe that
this is purely within domain of commercial wisdom of the Creditors to decide
the legal course of action in such matters. We also hold that the legally correct
interpretation is that a creditor is entitled to initiate action against the Personal
Guarantor directly, even, if no CIRP or separate legal action has been initiated
against the Corporate Debtor. The Personal Guarantor can’t insist that the
creditors must first exhaust remedies against the Corporate Debtor, because both
liabilities are co-extensive and the creditor has a concurrent right of action.

22. Based on above discussion, we find impugned orders are contrary to settled
laws. The Adjudicating Authority did not appreciate correct proposition. The
impugned orders cannot be sustained. The appeals succeed. The impugned
orders are set aside. The matter is remanded back to the Adjudicating Authority
to decide in accordance with the law. The original petitions of the Appellant is
restored back. Parties are directed to appear before the Adjudicating Authority
on 27.07.2026. No order as to the cost. LA., if any, stand closed.

(iv) Itis also noted that the Hon’ble NCLAT in the aforesaid Order also
observed that the liability of a surety is co-extensive with that of the
principal debtor and the creditor is entitled to proceed against the
surety without being first required to exhaust its remedies against
the principal debtor. In view of the above, the failure of the Financial
Creditor to file a claim before the Official Liquidator does not itself
extinguish the right of the Financial Creditor to file the present

Petition.
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Itis noted that the Hon’ble NCLAT vide Judgment dated 27.01.2022
in the matter of SBI vs. Mahendra Kumar Jojodia in Company
Appeal (AT) (Ins) No.60 of 2022 with Company Appeal (AT) (Ins)
No.61 of 2022 after discussing Section 60(1) & 60(2) of the Code,
held that even if no CIRP or liquidation is pending against the
Corporate Debtor, Application filed under Section 95 can be filed
before the NCLT. The relevant extracts of the said Judgment are

reproduced below:

6. Section 60 (1) & (2) which falls for consideration in the present case is

as follows:

“Section 60: Adjudicating Authority for corporate
persons.

‘60. (1) The Adjudicating Authority, in relation to
insolvency resolution and liquidation for corporate persons
including corporate debtors and personal guarantors
thereof shall be the National Company Law Tribunal
having territorial jurisdiction over the place where the
registered office of the corporate persons located.

2) Without prejudice to sub-section (1) and
notwithstanding anything to the contrary contained in this
Code, where a corporate insolvency resolution process or
liquidation proceeding of a corporate debtor is pending
before a National Company Law Tribunal, an application
relating to the insolvency resolution or [liguidation or
bankruptcy of a corporate guarantor or personal
guarantor, as the case may be, of such corporate
debtor| shall be filed before such National Company Law
Tribunal

7. Sub-Section 1 of Section 60 provides that Adjudicating Authority for
the corporate persons including corporate debtors and personal guarantors
shall be the NCLT. The Sub-Section 2 of Section 60 requires that where a
CIRP or Liquidation Process of the Corporate Debtor is pending before ‘a’
National Company Law Tribunal the application relating to CIRP of the

Corporate Guarantor or Personal Guarantor as the case may be of such

Corporate Debtor shall be filed before ‘such’ National Company Law
Tribunal. The purpose and object of the sub-section 2 of Section 60 of the
Code is that when proceedings are pending in ‘a’ National Company Law
Tribunal, any proceeding against Corporate Guarantor should also be filed

before ‘such’ National Company Law Tribunal. The idea is that both

proceedings be entertained by one and the same NCLT. The sub-section 2 of
Section 60 does not in any way prohibit filing of proceedings under Section

95 of the Code even if no proceeding are pending before NCLT.
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8. The use of words ‘a’ and ‘such’ before National Company Law Tribunal
clearly indicates that Section 60(2) was applicable only when a CIRP or
Liquidation Proceeding of a Corporate Debtor is pending before NCLT. The
object is that when a CIRP or Liguidation Proceeding of a Corporate Debtor
is pending before ‘a’ NCLT the application relating to Insolvency Process of a
Corporate Guarantor or Personal Guarantor should be filed before the same
MNCLT. This was to avoid two different NCLT to take up CIRP of Corporate
Guarantor. Section 60(2) is applicable only when CIRP or Liquidation
Proceeding of a Corporate Debtor is pending, when CIRP or Liquidation
Proceeding are not pending with regard to the Corporate Debtor there is no

applicability of Section 60(2).

9. Section 60(2) begins with expression ‘Without prejudice to sub-section
(1}’ thus provision of Section 60(2) are without prejudice to Section 60(1) and

are supplemental to sub-section (1) of Section 60.

10. Sub-Section 1 of Section 60 provides that Adjudicating Authority in

relation to Insolvency or Liquidation for Corporate Debtor including

Corporate Guarantor or Personal Guarantor shall be the NCLT having
territorial jurisdiction over the place where the Registered Office of the
Corporate Person is located. The substantive provision for an Adjudicating
Authority is Section 60, sub-Section (1), when a particular case is not
covered under Section 60(2) the Application as referred to in sub-section (1)
of Section 60 can be very well filed in the NCLT having territorial jurisdiction

over the place where the Registered Office of corporate Person is located.

11. The Adjudicating Authority erred in holding that since no CIRP or
Liquidation Proceeding of the Corporate Debtor are pending the application
under Section 95(1) filed by the Appellant is not maintainable. The
Application having been filed under Section 95(1) and the Adjudicating
Authority for application under Section 95(1) as referred in Section 60(1)
being the NCLT, the Application filed by the Appellant was fully maintainable
and could not have been rejected only on the ground that no CIRP or
Liquidation Proceeding of the Corporate Debtor are pending before the NCLT.
In result, we set aside the order dated 05" October, 2021 passed by the
Adjudicating Authority. The Application filed by the Appellant under Section
95(1) of the Code is revived before the NCLT which may be proceeded in

accordance with the law.
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It is noted that the aforesaid Judgement of the Hon’ble NCLAT was
upheld by the Hon’ble Supreme Court vide its Order dated
06.05.2022 in the matter of Mahendra Kumar Jojodia vs. SBI in
Civil Appeal No.1871-1872 of 2022. The relevant extracts of the
said Order are reproduced below:

We have heard learned Solicitor General and
learned senior counsel for the parties and perused
the record. wWe do not see any cogent reason to
entertain the Appeals. The judgment impugned does
not warrant any interference.

The Appeals are dismissed.

In view of the above judgements of the Hon’ble Supreme Court and
NCLAT, the settled position of law is that even though the CIRP
against the Corporate Debtor has not been initiated, the Petition
under Section 95 is still maintainable against the Personal

Guarantor.

It is also contended by the Personal Guarantor that since the
Corporate Debtor is undergoing winding up before the Hon’ble High
Court and therefore, CIRP proceedings can never be initiated
against the Corporate Debtor. It is noted that even though the case
of the Personal Guarantor is not covered under Section 60(2) but it
is still maintainable under Section 60(1) of the Code, in view of the

Hon’ble NCLAT judgement in Mahendra Kumar Jajodia (supra).

In view of the aforesaid discussions, we are of the considered view

that the objection raised by the Personal Guarantor is not tenable.
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24, During the hearing held on 15.07.2026, the Personal Guarantor
raised the objection on maintainability on the ground of limitation, as the
recall notice to the Personal Guarantor was issued on 28.12.2015, but
the Petition was e-filed on 05.07.2025. It was further submitted by the
Personal Guarantor that filing of the case on 07.01.2017 before the
Hon’ble DRT would not start the fresh limitation period and the Recovery
Certificate was issued on 08.07.2022, much after the limitation period.
The Personal Guarantor in its Counter has also contended that the prior
to the institution of proceedings before the Hon’ble DRT, a winding up
order has already been passed by the Hon’ble High Court of Andhra
Pradesh against the Corporate Debtor and an Official Liquidator had
been appointed, who took custody and control of the Corporate Debtor.
Despite the same, the Liquidator was not made a party to the
proceedings before the DRT in the OA, which was adjudicated ex-parte.
Therefore, the Recovery Certificate issued consequential to the
proceedings in the OA is nullity in the eyes of law and thus, not
enforceable. Therefore, the next issue for consideration before us is

“Whether the Petition is filed within the period of limitation?”

(i)  Theloan account of the Corporate Debtor was classified as NPA on

30.09.2014.

(i)  On 07.12.2015, the Financial Creditor issued recall notices to the

Corporate Debtor.

(iii) On 28.12.2015, the Financial Creditor issued recall notices to the

Personal Guarantor.
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On 20.08.2016, in supersession of the recall notice dated
07.12.2015, the Financial Creditor again issued recall notice to the
Corporate Debtor, a copy of which was also endorsed to the

Personal Guarantor herein.

On 09.09.2016, in supersession of the recall notice dated
28.12.2015, the Financial Creditor again issued recall notice to the
Personal Guarantor calling upon to pay Rs.10,63,53,045.96

together with further interest with effect from 01.08.2016.

On 23.11.2016, the Financial Creditor issued Demand Notice under
Section 13(2) of the SARFAESI calling upon the Corporate Debtor
and Personal Guarantors including Personal Guarantor herein to
pay within 60 days Rs.10,63,53,045.96 as on 01.08.2016 together

with further interest thereon.

In 2017, the Financial Creditor filed OA 66/2017 before the Hon’ble
DRT and thereafter, the Hon’ble Presiding Officer, DRT vide its
Order dated 26.12.2019, allowed the OA with costs, for recovery of
Rs.11,03,90,768.96 along with future interest from the defendants

including the Personal Guarantor herein jointly & severally.

In terms of its Order dated 26.12.2019, Hon’ble Presiding Officer,
DRT vide RC No. 1164/2019 in OA 66/2017, ordered that Financial
Creditor is entitled to recover Rs.11,03,90,768.96 along with cost,
and future interest jointly or severally from the Defendants, which

include the Corporate Debtor and Personal Guarantors herein.
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(ix) Based on the above Recovery Certificate, the Financial Creditor

filed the present Petition on 05.07.2025 treating the date of recovery
certificate i.e., 08.07.2022, as the date of default. During the course
of hearing dated 15.07.2026, the Financial Creditor submitted that
the Petition has been filed on the basis of the Recovery Certificate
dated 08.07.2022, which amounts to fresh cause of action as per
the Judgment of the Hon’ble Supreme Court in Dena Bank (now
Bank of Baroda) vs. C. Shivakumar Reddy & Anr. (Supra).
However, the Personal Guarantor contended that the aforesaid
Judgment is with respect to Section 7 Petition and thus, would not
be applicable in Section 95 Petition, where the limitation has to be

seen with reference to the date of invocation of personal guarantee.

It is noted that the Hon’ble NCLAT in the matter of IDBI Bank
Limited v. Hemangi Patel [Company Appeal (AT) (Insolvency)
No. 991 of 2025], vide its Judgment dated 08.08.2025, while
examining the issue of limitation for initiating insolvency resolution
process against Personal Guarantor based on Recovery Certificate,
upheld the NCLT’s view that period of limitation in 95 Petition is 3
years from the date of issue of Recovery Certificate. The relevant

paragraphs of the Judgment are extracted below:

These two appeals have been filed by the IDBI Bank, challenging the
two identical orders passed on 05.05.2025 by the National Company Law
Tribunal (NCLT), Indore Special Bench, Court -1in C.P. (IB) No.55/MP/2024
and C.P. (IB) No.54/MP/2024, rejecting Section 95 application filed by the

IDBI Bank against the respondent, the personal guarantor herein.

XXXXXXXXXXXXXXX XXX XXXXX
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iv. The adjudicating authority by the impugned order rejected the
application as barred by time. It was held that from recovery certificate
dated 25.01.2019, 3 years will expire on 25.01.2022 and even giving
benefit of order of the Hon’ble Supreme Court in Suo Moto WP (Civil)
No. 3 of 2022 in ‘Re: Cognizance for Extension of Limitation’, the
limitation period would extend only till 11.01.2024 and the application

having been filed on 02.09.2024 is beyond limitation period.

14. We do not find any error in the order of the adjudicating authority

rejecting Section 95 application filed by the appellant as barred by time.

Although the Personal Guarantor has contended that the Recovery
Certificate is null and unenforceable, however, no material has been
placed before us to demonstrate that the Order passed by the
Hon’ble DRT in the OA was either challenged or set aside by the
competent court or was recalled by the Hon’ble DRT. Further no
material has been placed to demonstrate that the Recovery
Certificate issued pursuant thereto was challenged by way of an
appeal or that any stay has been granted on operation of the
Recovery Certificate. In view of the above, the contention raised by
the Personal Guarantor with respect to validity of the Recovery

Certificate is not tenable.

Since the Recovery Certificate was issued on 08.07.2022, and the
Petition was filed on 05.07.2025 i.e. within three years from the date
of issuance of recovery certificate, we are of the considered view
that the present Petition has been filed well within the limitation

period.
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25. Interms of the Financial Creditor letter dated 06.01.2014, extending
the validity of the limits till 30.04.2014, the Personal Guarantor herein
executed a Guarantee Agreement on 23.01.2014 in favour of the
Financial Creditor. It is noted that the Hon’ble NCLAT vide Judgment
dated 28.02.2025 in the matter of State Bank of India vs. Mr. Deepak
Kumar Singhania in Company Appeal (AT) (Insolvency) No.191 of 2025
has held that liability of the Guarantor must be determined strictly in terms
of the Deed of Guarantee. The relevant extracts of the Judgment are

reproduced below:

24, This Tribunal in Archana Deepak Wani vs. Indian Bank -

Company Appeal (AT) (Ins.) No.301 of 2023 has also held that liability

of the Guarantor must be determined strictly in terms of the Deed of

Guarantee. In paragraph 26, following has been laid down:

“26. The scheme of [&B Code clearly indicate that both the
Principal Borrower and the Guarantor become liable to pay the
amount when the default is committed. When default is committed
by the Principal Borrower the amount becomes due not only
against the Principal Borrower but also against the Corporate
Guarantor, which is the scheme of the 1&B Code. When we read
with as is delineated by Section 3(11) of the Code, debt becomes
due both on Principal Borrower and the Guarantor, as noted above.
The definition of default under Section 3(12) in addition to
expression ‘due’ occurring in Section 3(11) uses two additional
expressions ie¢ “payabie” and “is not paid by the debtor or
corporate debtor”. The expression ‘is not paid by the debtor’ has to
be given some meaning, As laid down by the Hon'ble Supreme
Court in “Syndicate Bank vs. Channaveerappa Beleri & Ors.”
(supraj, a guarantor's liability depends on terms of his contract.
There can be default by the Principal Borrower and the Guarantor
on the same date or date of default for both may be different
depending on the terms of contract of guarantee. It is well settled
that the loan agreement with the Principal Borrower and the Bank
as well as Deed of Guarantee between the Bank and the Guarantor
are two different transactions and the Guarantor’s liability has to

be read from the Deed of Guarantee.”
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Therefore, the next issue for consideration before us is “Whether the

Personal Guarantor is liable to pay the dues by virtue of the

Guarantee Agreements executed by him?”

(i)

(iif)

(iv)

As per clause 6 of the Guarantee Agreement, the financial creditor
is entitled to treat the Personal Guarantor as the principal debtor for
all the payments guaranteed by him. The above clause of the
guarantee agreement is reproduced below:

6. In order to give effect to the Guarantee herein contained the Bank shall,
upon invoking of the Guarantee, be entitled to act as if the Guarantor
were principal debtors to the Bank for all payments guaranteed by them
as aforesaid to the Bank.

As per Clause 8 of the Guarantee Agreement, the Financial Creditor
has the liberty to call upon the Personal Guarantor to pay dues
without requiring the Financial Creditor to realise the securities
provided by the Corporate Debtor. The above clause of the
Guarantee Agreement is reproduced below:

8. Notwithstanding the Bank's rights under any security which the Bank
may have obtained or may obtain the Bank shall have fullest liberty to
call upen the Guarantor to pay all or any other monies for the time being
due to the Bank in respect of or under the Facilities or any of them
without requiring the Bank to realise from the Borrower the amount due

to the Bank in respect of the Facilities and/or requiring the Bank to
enforce any remedies or securities available to the Bank.

As per Clause 10 of the Guarantee Agreement, the guarantee is
irrevocable and enforceable notwithstanding, any dispute between
the Financial Creditor and Corporate Debtor. The above clause of
the Guarantee Agreement is reproduced below:

10. The Guarantee shall be irrevocable and .enforceable against the
Guarantor potwithstanding any dispute between the Bank and the
Borrower.

As per Clause 14 of the Guarantee Agreement, the Personal

Guarantor shall not be released or discharged in the event of losing/
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parting with securities given by the Corporate Debtor. The above
clause of the Guarantee Agreement is reproduced below:

14. The Guarantor agree that notwithstanding the Bank for any reason
whatsoever losing and/or parting with any of the securities given by the
Borrower the Guarantor shall not be released or discharged of their
obligations under this Guarantee and in the event of the Bank so losing
or parting with the security the Guarantor shall be deemed to have
consented to or acquiesced in the same.

(v) As per clause 15 of the Guarantee Agreement, in case of winding
up of the Corporate Debtor, the Financial Creditor may recover dues
from the Guarantor. The above clause of the Guarantee Agreement
is reproduced below:

15.  The Guarantor agree that if the Borrower being an individual becomes
an insolvent or a firm being dissolved or being a company enters into
liguidation or winding up (whether corpulsory or voluntary) or if the
manageraznt of the undertaking of the Borrower is taken over under any
law or if the Borrower and/or the under-taking of the Borrower is
nationalised under any law or make any arrangement or composition
with creditors the Bank may (notwithstanding payment to the Bank by
the Guarantor or any other person of the whole or any part of the amount
hereby secured) rank as creditor and prove against the estate of the
Borrower for the fall amount of all the Bank's claims against the
Borrower or agree to and accept any composition in respect thereof and
the Bank may receive and retain the whole of the dividends,
composition or other payments thereon to the exclusion of all the rights
of the Guarantor in competition with the Bank until all the Bank's claims
are fully satisfied and the Guarantor will not by paying off the amounts
payable by them or any part thereof or otherwise prove or claim against
the estate of the Borrower until the whole of the Bank's claims against
the. Borrower have been satisfied and the Bank may enforce and recover
payment from the Guarantor of the full amount payable by the
Cruarantor notwithstanding any such proof or composition as aforesaid,
On the happening of any of the aforesaid events, the Guarantor shall
forthwith inform the Bank in writing of the same.

(vi) As per clause 16 of the Guarantee Agreement, the Guarantee is
independent and distinct from the securities given to the Financial
Creditor and the Personal Guarantor will not be discharged of
liability even if the bank fails to exercise its rights on such security.
The above clause of the Guarantee Agreement is reproduced

below:
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16. The Guarantee hereby given is independent and distinct from any
security that the Bank has taken or may take in any manner whatsoever
whether it be by way of hypothecation pledge and/or mortgage and/or
any other charge over goods, movables or other assets and/or any other
property movable or immovable and that the Guarantor have not given
this Guarantee upon any understanding faith or belief that the Bank has
taken and/or may hereafier take any or other such security and that
notwithstanding the provisions of Sections 140 and 141 of the Indian
Contract Act, 1872 or other section of that Act or any other law, the
Guarantor will not claim to be discharged to any extent because of the
Bank's failure to take any or other such security or in requiring or
.obtaining any or other such security or losing for any reason whatsoever
including reasons attributable tc its default and negligence benefit of 2ay
or other such security or any of rights to any or other such security that
have been or could have been taken,

(vii) As per clause 17 of the Guarantee Agreement, any judgement/
award/ order obtained by the Financial Creditor against the
borrower shall also be binding on the Personal Guarantor and the
statement of account duly certified by the Financial Creditor shall be
binding and conclusive against the Personal Guarantor The above
clause of the Guarantee Agreement is reproduced below:

17.  The Guarantor agree that any admission or acknowledgement in writing
signed by the Borrower of the liability or indebtedness of the Borrower
or otherwise in relation to the Facilities and or any part payment as may
be made by the Borrower towards the principal sum hereby guaranteed
or any judgment, award or order obtained by the Bank against the
Borrower shall be binding on the Guarantor and the Guarantor accept
the correctness of any statement of account that may be served on the
Borrower which is duly certified by any officer of the Bank and the
same shall be binding and conclusive as against the Guarantor also and
the Guarantor further agree that in the Borrower making an
acknowledgment or making a payment the Borrower shall in addition to
his personal capacity be deemed to act as the Guarantor duly authorised
agent in that behalf for the purposes of Sections 18 and 19 of the
Limitation Act of 1963

(viii) In view of the above, we are of the considered view that the
Personal Guarantor is liable to pay the dues by virtue of the

Guarantee Agreement executed by him.

26. The next issue for consideration before us is “Whether the Form

B Demand Notice was duly served upon the Personal Guarantor

IBC Laws | www.ibclaw.in
Page 88 of 96



NCLT, Amaravati Bench

Case Citation: (2026) ibclaw.in 4130 NCLT

demanding the outstanding amount beyond the threshold of Rs.

One crore due and payable under the Guarantee Agreement?”

(i)

The Financial Creditor issued the demand notice for outstanding
debt of Rs.67,39,33,333.75 in Form B on 04.06.2025 at the address
mentioned in the guarantee agreement, which was returned on
11.06.2025 with the endorsement “No such person in the address”.
The relevant extract of the Form B notice and postal endorsement
are reproduced below:

BY REGISTERED POST WITH ACKNOWLEDGEMENT DUE

FORM B

|Under rule (1} of the Insolvency and Bankruptey (Application to Adjudicating
Authority for Insalvency Resolution Process of Personal Guarantors to Corporate
Debrors) Rules, 2019

Rel IDBL/ NMG (Hyd) /o2% | ESPL 1 2025-26 14,06 20175

Shri K. Mohan Nageswar ,

D, Mo 2-29- 1074, Gokul Nivas,
Balajimagar, Stripuram,
Visakigpatnam - 330003
Andhra Pradesh,

From
The Authonsed officer,
DB Bank Limited,

2™ Floor, NPA Managemant Group,
#3891 82 Chapel Road

Hyvderabad. 500 (H11

Reglstered Office:
DB Towes, WTC
Complex, Culfee Parada,

Mumbai- 400 (05

Subject: Demand notice in respect of unpaid debt in default due from M's, Esskay
Shipping Private Limited under the Code.
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PARTICULARS OF DEBT
f. | Total ouistmuhngdéh( Rs,67.39,33,333.75 (Rupees Sixty-Seven Crore
(including any interest -or  Thicty-Nine Lakh Thirty-Thre Thousand Three
petialties) as on 27.05.2025 ' Hundred Thirty-Three and Paisa Seventy-Five

Only)as on 27.05.2025,

Facility wise outstanding details is enclosed
herewith as Annexure No. 1

' Rs6739,33,333,75 (Rupees Sixty-Sever Crore
Thirty-Nine Lakh Thirty-Three Thousand Taree
Hundred ‘Thirty-Three and - Paise Seventy-Five

2. Amount of debt in default

Only) as on 22.05.2025,

sl g

20 B A

k¢

- India Post

—] vk Sy dnm dewn

You are here Home>> Track Consignment

G228

7/' o g
Aradiny "
ATt MRS

———

Track Consignment Quickhelp
* Indicates a required field,
* Consignment Number e
EN438175339IN i K '
Booked At Booked On Destination Tariff  Article Type Delivery Location
Pincode
Hyderabad 05/06/2025 530003 188.80 Speed Post Parcel Anghra University
G.PO. 16:56:08 Domestic S0
Event Details For : EN438175339IN
Current Status ; Item Dispatched
Date Time Office Event
1170672025 06:39:14 visakhapatnam TMO Item Dispatched
1110612025 06:38:50 visakhapatnam TMO ltem Received
11/06/2025 04;15.08 Visakhapatnam PH ltem Dispatched
11/06/2025 03:21:13 Visgkhapatnam PH Item Bagged
1010612025 22:21:27 Visakhapatnam PH " tem Recélved W
10/06/2025 12:34.36 NDC Andhra University ltem Bagged . '

09/06/2025 17:53.46 NOC Andhra University

Item Relumed No such person in me address

(i)  On 17.06.2025, the officials of the Financial Creditor visited the
address of the Personal Guarantor mentioned in the Guarantee
Agreement and affixed the demand notice at the entrance gate. The

relevant extracts of the visit report are reproduced below:
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IDBI Bank Limited
skay Ltd. (ESP

Visit Report
" §.No. | Particulars | : Remarks

1 Nameofthecompany  Esskay Shipping Pvt. Ltd. (ESPL)

2| Name& designation of the | Shri Chintada Bhaskar Rao, Menages
. visiting officer
3 | DaofVist June 17,2025
4 Pumposeof Vist | Effective service of Demend Notice (Farm BY under Rule 7(1) of
the Insolvency and Bankruptey Rules; 2019,
5 | f’;ﬁiculvafs% - | Personal ixﬁquéic}kmlulion Process has to be initiated agaiﬁs;
the three PGs of ESPL and applications needs to be-filed tn !
NCLT, Hyderabad. The Demand Notices were seevid ut available |
sddress ic. Vishakhapuinam and same got returned |
Consequently, effective serving of the Notice was done by way |
‘of pasting at that address by Shri Chintada Bhaskar Rio, |
Manager, Retail Recovery, Siripuram, Visheklapatnam, The |
exercise was completed. |
§  Addressof B
\ 1.8hri K.Venkate Rama | DNo-9-29-10/A Gokal Nivas
Vidya Sagar Balaji Nagar Siripuram
2.5hni.K Mohan Nageswir | Visakhapatnam-530003
3.5mt. Kukkala Knshna | Andrepradesh.
Kumari,
7 |Observations  and | As per demand notice addressee we had visited the location and :
Comments: it was observed that Scheduled propenty doer locked, heace
notices were pasted at entrance gate.
6 | Documentary cvidence | Time snd GPS stamped images of all the addresses have been
provided at Anmexure-l.
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Further, the Financial Creditor also sent demand notice to the email
of Personal Guarantor, which were provided to the CIBIL Authorities

on 16.06.2025, the extract of which is reproduced below:

From: BHAGABAT PATRA <bhagabat.patra®@idbico.inz

Sent: Monday, lune 16, 2025 4:14 PM

To: anil@coallogix.com <anil@eaallogis.com>; Info@ooallogix.com <info@coalloghx.coms;

mohan k@vmeoal.net <mohan k@vmcoal.net>; null@mail.com <pull@mail cams>

Ce: DIVYA RAWAT <divya rawat@idbi.co.n=

Subject: Demand Notice lssued by IDBI Bank Limited to Shii K. Mohan Nageswar in respect of unpaid debt in
default due from M/s, Esskay Shipping Private Limited under FORM B of Rule 7{1) of the |BC [E mail 1st)
Dear Sir,

SUBJECT: Demand Notice Issued by IDBI Bank Limited to Shri K. Mohan Mageswar in respect
of unpaid debt in default due from M/s, Esskay Shipping Private Limited under FORM B of
Rule 7(1) of the Insolvency and Bankruptey (Application to Adjudicating Authority for
Insolvency Resolution Process of Personal Guarantors to Corporate Debtors) Rules, zo19] vfw
Insolvency and Bankruptcy Code, 2006,

We IDBl Bank Limited is issuing the subject Demand Notice wide IDBI Letter Mo
IDBL/NMG(Hyd)/o2g/ESPL/2025-26 dated June og, 2025, to you in respect of unpaid debt in
default due from M/s. Esskay Shipping Private Limited under FORM B of Rule 7(1) of the
Insolvency and Bankruptcy (Application to Adjudicating Authority for Insolvency Resolution
Process of Personal Guarantors to Corporate Debtors) Rules, 20g] rfw Insoclvency and

Bankruptey Code, z2016.

In this regard, we refer to Rule 7(1) of the Personal Guarantors
Rules, which states that “a demand notice under clause (b) of sub-
section (4) of section 95 shall be served on the guarantor
demanding payment of the amount of default, in Form B.” Further
Rule 3 (g) also defines “serve”, which is as below:

(g) “serve” means sending any communication by any means,
including registered post, speed post, courier or electronic form,
which is capable of producing or generating an acknowledgement of

receipt of such communication:

Provided that where a document cannot be served in any of the
modes, it shall be affixed at the outer door or some other
conspicuous part of the house or building in which the addressee
ordinarily resides or carries on business or personally works for

gain.
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(v) As the Demand Notice dated 04.06.2025 sent in Form B to the
registered address of the Personal Guarantor was returned, the
same was affixed at entrance gate of the registered address on
17.06.2025. In view of Rule 3 (g) of the Personal Guarantor Rules,
we are of the considered view that the Demand Notice in Form B
has been duly served upon the Personal Guarantor demanding the
outstanding amount beyond the threshold of Rs. One crore due and

payable under the Guarantee Agreement.

27. In terms of the provisions of Section 100 of IBC, while considering
the admission of Petition filed under Section 95(1) of IBC, this
Adjudicating Authority needs to satisfy itself regarding the acceptability
of the RP report filed under Section 99 of IBC. In the present case, the
RP in his report filed under Section 99 of IBC has stated that the Petition
filed by the Financial Creditor is in compliance with section 95 of the Code
and has recommended for acceptance of the present Petition for initiating
PIRP against the Personal Guarantor herein. In view of the above, we
are of the considered view that this Petition needs to be admitted.

Therefore, CP (IB)/28/95/AMR/2025 is admitted.

28. As a sequel to the admission of the present Petition, moratorium
commences in terms of Section 101 of the IBC in relation to all the debts
of the Personal Guarantor. During the moratorium period — (a) any
pending legal action or proceedings in respect of any debt qua the
Personal Guarantor shall be deemed to have been stayed; (b) the

Creditors shall not initiate any legal action or legal proceedings in respect
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of any debt qua the Personal Guarantor; and (c) the Personal Guarantor
shall not transfer, alienate, encumber or dispose of any of the assets or
his legal right or beneficiary interest therein. The moratorium shall cease
to have effect at the end of a period of 180 days beginning with the date
of admission of the Petition or on the date this Adjudicating Authority
passes an order on the repayment plan under section 114, whichever is

earlier.

29. The public notice as envisaged under Section 102 of the IBC shall
be issued by the RP, on behalf of the Adjudicating Authority, within seven
days of passing of this Order, inviting claim from all creditors within 21
days of such notice. The notice shall include details of the present Order,
particulars of the RP with whom the claims have to be registered and the
last date for the submission of the claims. The notice shall be — (a)
published in English and one Vernacular Language newspaper, which
are in circulation in the State(s), where the Personal Guarantor resides
as well as where the registered office of the Corporate Debtor is situated;
(b) affixed in the premises of this Adjudicating Authority; and (c) placed

on the website of the Adjudicating Authority.

30. The RP in exercise of the powers conferred under Section 104 shall
prepare a list of creditors within 30 days from the date of the notice as
provided under Section 105, the debtor shall, in consultation with the RP,
prepare a repayment plan containing a proposal to the creditors for
restructuring of his debts or affairs, which besides other things, shall also

include the provisions for payment of fee to the RP. The RP shall submit
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the repayment plan along with his report on the plan to this Adjudicating
Authority within a period of 21 days from the last date of submission of

claims, as provided under Section 106 of the IBC.

31. If no repayment plan is submitted within the period stipulated under
Section 106 (1), the RP shall submit a report to this Adjudicating Authority

as provided under Section 106 (1A).

32. If arepayment plan is submitted the RP shall issue the notice of the
meeting of the creditors in accordance with sub-sections (3A) & (4) of

Section 106 and Section 107.

33. The meeting of the creditors shall be conducted in accordance with
Sections 108, 109, 110 and 111 of IBC, 2016. The RP shall prepare a
report of the meeting of the Creditors on repayment plan with all details
as provided under Section 112 and submit the same to this Adjudicating
Authority, copies of which shall be provided to the Debtor and all the
Creditors. It is made clear that the RP shall perform his functions and
duties in compliance with the code of conduct provided under Section

208 of the IBC, 2016.

34. A copy of this Order along with a copy of the Petition and RP Report
shall be provided to the Financial Creditor, Personal Guarantor and IBBI

by the Registry/ Court Master within 7 days from today by email.

35. It goes without saying that whatever amount is paid to the Financial

Creditor by the Principal Borrower (Corporate Debtor) and other
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guarantors, the same would be deducted from the liability of the Personal

Guarantor to repay.

36. To come up for consideration of Status Report to be filed by RP,

within eight weeks.

Sd/- Sd/-
(Umesh Kumar Shukla) (Kishore Vemulapalli)
Member (Technical) Member (Judicial)

Naila
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