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CASE NO. :
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PETI TI ONER
Clariant International Ltd. & Anr.
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Securities & Exchange Board of India

DATE OF JUDGVENT: 25/08/2004
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N. Sant osh Hegde, S.B. Sinha & A K. Mathur
JUDGVENT:

JUDGMENT

Wth

ClVIL APPEAL NOs. 3701, 3872 of 2003
and D3952 of 2004

S.B. SINHA, J:

These appeal s under Section 15Z of the Securities and Exchange
Board of India Act, 1992 (for short, “the said Act) arise out of a judgnent
and order dated 21.02.2003 passed by the Securities Appellate Tribunal
Munbai (for short, ’'the Tribunal’) in Appeal No.114 of 2002.

BACKGROUND FACTS :

Col our Chem Ltd. is a target conmpany. |Its shares are listed on the
Bonbay Stock Exchange and National Stock Exchange. Appellant No.1
(Aariant) in Gvil Appeal No.3183 of 2003 is a Sw ss conmpany bei ng
subsi diary of another Sw ss conpany, Cariant AG Hoechst is a German
conpany whereas Ebito Chem ebeteiligungen AG (Ebito) is a Swi ss
conpany. In Ebito Clariant held 49% and Hoechest 51% shares. An
agreenment was entered into by and between Hoechst and C ariant pursuant
whereto and in furtherance whereof German Special ty Cheni cal's busi ness
was transferred to the latter by transferring 583708 equity shares of Rs.100/-
each of the target company. On or about 21.11.1997, with a viewto give
effect to the said agreement, Cariant sought for an-exenption from
conpliance of the requirenments of nmaking open offer to the sharehol ders of
the target conpany in terns of the provisions of the Securities and Exchange
Board of India (Substantial Acquisition of Shares and Takeovers)
Regul ati ons, 1997 (for short, the Regul ations). Such exenption, however,
was not granted. Hoechst in the aforementioned situation decided to sell ‘off
the shares held by it in the target conpany to Ebito,” a company whi ch was
floated on 19.5.2000 as a special purpose vehicle. Actual transfer took place
on 13.10.2000. Ebito by reason of the aforenmentioned transfer becane a
100% subsi di ary of d ariant.

A compl aint was received by the Securities and Exchange Board of
India (for short, "the Board') to the effect that as by reason of the
af orementi oned arrangenent as 50. 1% shares/voting rights and control in
the target conpany had been nade without any public announcenent, the
provi sions of the Regul ati ons had been violated. Upon an inquiry nade in
this behalf, the Board canme to the conclusion that the acquirer had actually
acquired the control over the target conmpany on 21.11.1997. By reason of
an order dated 16.10.2002, the Board directed

"13.1 In view of the findings nade above, in exercise of
the powers conferred upon ne under sub-section (3) of
Section 4 read with Section 11B SEBI Act 1992 read
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with regul ations 44 and 45 of the said Regul ations,
hereby direct the Acquirer to nmake public

announcenent as required under Chapter II1 of the said
Regul ations in terns of regulations 10 & 12 taking
21.11.97 as the reference date for calculation of offer
price. The public announcenent shall be nade within
45 days of passing of this order

13.2 Further, in ternms of sub regulation (12) of

regul ation 22, the paynent of consideration to the
sharehol ders of the Target conpany has to be nade
within 30 days of the closure of the offer. The

maxi mumtine period provided in the said Regul ations
for conpleting the offer formalities in respect of an
open offer, is 120 days fromthe date of public
announcement. The public announcenment in the instant
case ought to have been made taking 21.11.97 as a
reference date and thus the entire offer process would
have been conpleted latest by 21.3.98. Since no public
announcenent for acquisition of shares of the Target
conpany has been nmade, which has adversely affected

i nterest of sharehol ders of Target Conpany, it would be
just and equitable to-direct the Acquirer to pay interest
@5% per annumon the offer price, the Acquirer is
hereby accordingly directed to pay interest @5% per
annum to the shareholders for the |oss of interest caused
to the sharehol ders from=22.3.98 till the date of actua
paynment of consideration for the shares to be tendered
in the offer directed to be made by the Acquirer.”

An appeal was preferred thereagainst by the acquirer wherein the

primal question raised was the rate of interest for the delay involved in
maki ng paynment to the sharehol ders who tendered the shares in the public
offer required to be made in terms of the Regul ations.

It is not in dispute that the value of the share as on 24.2.1998 was

Rs. 220/ -; on 22.10.2002 Rs.213/- and on the date of /'public announcenent

i.e. on 7.4.2003 the value of the share was Rs.209/- , Rs.233/- Rs.203/- and
Rs. 220/ -, whereas the offer price was Rs.318/-.

The submi ssions of the acquirer before the Tribunal were that (i) the
rate of interest is on the higher side; (ii) the dividends having been paid in
the neantinme, the sanme should be set off fromthe anpunt of payable
interest; and (iii) the interest is payable only to those sharehol ders who held
shares on the triggering date, nanely, 24.2.1998.

| MPUGNED JUDGVENT :

The Tribunal by its inpugned judgnent while rejecting the first two
contentions rai sed on behalf of the acquirer accepted the third, holding
"(i) Those persons who were hol ding shares of the target
conpany on 24.2.1998 and continue to be sharehol ders
on the closure day of public offer to be nade in terns of
the directions given by the Respondent vide the
i mpugned order al one shall be eligible to receive interest
in case the shares which they were hol ding on 24.2.1998
are tendered in response to public offer nade in terns of
the i npugned order, and accepted by the Appellants.

(ii) The interest payable by the Appellants shall be at the
rate of 15% as directed by the Respondent in its order
dated 16.10.2002.

(iii) The dividend paid by the target conpany to its
sharehol ders not required to be deducted fromthe interest
payabl e to the sharehol ders by the Appellants.”
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The acquirer has preferred Civil Appeal No.3183 of 2003, whereas
the Board has filed G vil Appeal No.3701 of 2003 agai nst the said judgment.
Cvil Appeal Nos. D3952 of 2004 and 3872 of 2003 have been filed by the
Admi ni strator of the Specified Undertaking of the Unit Trust of India and by
one Umeshkuanr G Mehta respectively.

Submi ssi ons :

M. RF. Nariman, and M. D.A Dave, |earned Senior Counse

appearing on behal f of the appellants, would submit that the intent and
purport of Regul ation 44 of the Regul ations, being to conpensate the
sharehol ders for the loss suffered by them the rate of interest payable to the
shar ehol ders woul d vary from case to case. The guidelines in this regard
havi ng been provided for in the statute, M. Narinmn would submt, grant of
9% interest should be held to be just and proper in view the fact that the

i nvest ment was to be nade for a long period, i.e., for about five years. 1In
support of the said contention, the |earned counsel placed reliance on
Kaushnuma Begum (Snt.) and Ot hers vs. New India Assurance Co. Ltd. and

QO hers [(2001) 2 SCC 9], H.S. Ahammed Hussain and Another vs. Irfan

Ahammed and Anot her [(2002) 6 SCC 52], United India Insurance Co. Ltd.

and OGthers vs. Patricia Jean Mahaj an-and Qthers [(2002) 6 SCC 281] and

DDA and Gthers vs. Jogi nder S Monga and OQthers [(2004) 2 SCC 297].

It was further submitted that those sharehol ders who had purchased
the shares later than the date fixed by the SEBI were not entitled to receive
any conpensation by way of interest as they were not the sharehol ders on
the said date having regard to the fact that their nanmes did not appear in the
regi ster of the conpany. As regard the findings of the Board that the anopunt
of dividend paid to the sharehol ders woul d not be set off against the anount
of interest, it was argued that having regard to the fact that actual date of
transfer had been fixed on 22.3.1998, by reason of ‘a fiction created, a person
nust be deenmed to be a sharehol der as on that date and having regard to the
fact that interest was being paid to the sharehol ders at the offer price from
the said date till the actual paynment is made, the anount received by the
shar ehol ders by way of dividend is |liable to be adjusted fromthe amount to
be paid by way of interest. Qur attention has further been drawn to the fact
that pursuant to the order of this Court dated 28.4.2003 a sumof Rs.111.50
crores had been deposited and invested in a nationalized bank

M. Kirit Rawal, |earned Senior Counsel appearing on behalf of the
Board, would, on the other hand, contend that while fixing the rate of
interest, the Board, being an expert body, exercises a discretionary
jurisdiction and, thus, the Tribunal and this Court should not interfere
therewith. The | earned counsel would argue that the rate of interest fixed at
15% p.a. cannot be said to be arbitrary and in support thereof reliance has
been pl aced on Del hi Devel opnent Authority vs. Ms Surgical Cooperative
Industrial Estate Ltd. and Others [(1993) Supp. 4 SCC 20]. M. Rawa
woul d contend that froma bare perusal of Regulation 44(i) of the
Regul ations, it woul d appear that all those sharehol ders who had opted to
sell their shares pursuant to the public offer are entitled to the paynent of
interest and, thus, the finding of the Tribunal in‘this regard is bad in | aw.

It was submitted that Regul ation 44 rmust be read with Section 11B of
the Act so as to put a proper and effective nmeaning thereto in terns whereof
the Board is entitled to issue any direction including those which are
specified therein.

As regard the direction issued by the Tribunal to the effect that only
those sharehol ders who were on the roll of the conpany and continued to be
so on the date of public offer alone are entitled to interest, M. Rawa
woul d contend that by reason of such construction of Regulation 44, the
free transferability of the shares which is the basic feature of the security
mar ket would be interfered with.

M K K Rai, learned counsel appearing on behalf of the Appellant in
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Cvil Appeal No. 3872 of 2003, would, inter alia, contend that transaction
being comercial in nature, interest at the rate of 15% cannot be said to be
on a high side. Rel i ance in support of the said contention has been placed
on State Bank of Patiala and Another vs. Harbans Singh [(1994) 3 SCC 495]

and Regi onal Provident Fund Conmi ssioner vs. Shiv Kumar Joshi [(2000) 1

SCC 98] .

It was contended that as shares were traded on speculation, it nmay not

be possible to identify the sharehol ders who as per direction of the Tribuna
woul d be entitled to interest as the shares by such tinme mght have changed
many hands. Furthernore, the process being a conplex one, Regulation 44
shoul d be read in such a manner which may be effectually worked out.

M. Shrish Kr. Msra, |earned counsel appearing on behalf of the
Admi ni strator of the Specified Undertaking of the Unit Trust of India in
G vil Appeal No.D3952 of 2004 would submit that the appellants therein
should be held to be entitled to grant of interest despite the fact that it was
not a sharehol der as on 11.3.1998 as woul d appear fromthe follow ng :

A. That the Unit Trust of India was a statutory
corporation under the Unit Trust of India Act, 1963 and
was/ is the sharehol ders of the Target conmpany and as on
24-2-1998 hol ding 1123800 shares.

B. That Unit Trust of I'ndia Act, 1963 has been repeal ed
by the Act of the Parliament i.e. Unit Trust of India
(Transfer of Undertaki ng and Repeal) Act, 2002.

C. That the said Act provides for transfer and vesting of
Undert aki ng (excl udi ng Specified Undertaking) of Unit
Trust of India to a Specified Conpany (being UTI

Trustee Conpany Pvt. Ltd.) to be forned and regi stered
under the Conpanies Act 1956 as well as for transfer and
vesting of Specified Undertaking of Unit Trust of India in
the Adnministrator appointed by the Central Government

in the terns of section 7 of Unit Trust of India (Transfer
of Undertaking and Repeal) Act, 2002.

D. That as per section 4(1) (b) of the said Act the

Speci fied undertaking of the erstwhile Unit Trust of India
bei ng all business, assets, liabilities and properties set out
in Schedule-1 of the said Act stood transferred to the
vested in the "Adnmi nistrator of the Specified

Undertaking of the Unit Trust of India" on and with

effect fromthe appointed day viz. 1-2-2003. That by
virtue of section 4(1)(a) of the said Act, the Undertaking
(excluding the Specified Undertaking) of the erstwhile

Unit Trust of India being all business, assets, liabilities
and properties set out in schedule \026 Il of the said Act
stood transferred to and vested in the "UTl Trustee

Conpany Pvt. Ltd" on and with effect fromthe

appoi nted day viz. 1-2-2003.

E. That the 1123800 shares (considering face value of Rs:
10/ - each) purchased by the erstwhile Unit Trust of India
were/are fromthe anmount which relates to Schedule | &

Il to the said Act. Therefore, the shares purchased by the
erstwhile Unit Trust of India of Ms. Colour Chem Ltd.
stands transferred to and vested in the ' Adm ni strator of
the Specified Undertakings of the Unit Trust of India’

and the ' Specified Conpany’ i.e. UTl Trustee Conpany

Pvt. Ltd. by virtue of the said Act.

F. That out of 1123800 shares the amount invested for
501100 (considering face value of Rs.10/- each as on 24- . .
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2-1998) shares is fromthe schemes which cone under

schedul e \ 0261 of the said Act, as such the "Adm nistrator of
the Specified Undertaking of the Unit Trust of India" is

t he successor in holder of 501100 shares.

G That the ampunt invested by the erstwhile Unit Trust
of India for the bal ance 622700 (considering face val ue
of Rs.10/- each as on 24-2-1998) shares was fromthe
schenes whi ch cone under the Schedule \026 Il of the said
Act, as such the "UTlI Trustee Conpany Pvt. Ltd." is the
successor in holder of those 622700 shares.

H That as per Section 5(1) of the said Act all the assets
and liabilities including |l'ands, buildings, vehicles, cash
bal ances, deposits, foreign currencies, disclosed and
undi scl osed reserves, reserves fund, special reserve fund,
benevol ent reserve fund, any other fund stock

i nvest ments, shares, bonds, debentures, security, powers
authorities privileges benefits of the erstwhile Unit Trust
of India vest in "Adm nistrator of the Specified
undertaking of the Unit Trust of |ndira" and "UTI Trustee
Conpany Pvt. Ltd."

I. That as per section 5(2) of the said Act "All contracts,
deeds bonds guarant ees, power of attorney other

instrunments (including all units issued and unit schenes
forrmul ated by the Trust and wor ki ng arrangements)

subsi sting i medi ately before the appoi nted day and
affecting the Trust shall cease to have effect or to be

enf orceabl e agai nst the Trust and shall be in full force
and effect against or in favour of the specified conpany
(UTl Trustee Conpany Pvt. Ltd.) or the Adm nistrator
(Admi ni strator of the Specified Undertaking of the Unit
Trust of India) as the case may be, in which the

undert aki ng or specified undertaki ng has vested by virtue
of the said Act and enforceable as fully and effectually as
if instead of the Unit Trust of India, the specified
conpany (UTlI Trustee Conpany Pvt. Ltd) or the
Admi ni strator (Administrator of the Specified

undertaking of the Unit Trust of India) had been naned
therein or had been a party thereto.

The Rel evant Statutory Provisions:

The Securities and Exchange Board of India Act, 1992 was enacted
to provide for the establishnent of a Board to protect the interests of
investors in securities and to pronote the devel opment of, and to regul ate,
the securities market and for matter connected therewith or incidenta
t heret o. Section 11 of the Act provides that inter alia the duty of the Board
is to protect the interest of investors in securities and to pronote the
devel opnent of, and to regulate the securities market, by such neasures as it
thinks fit, which would include in regulation of substantial acquisition of
shares and take-over of conpanies. Section 11B enpowers the Board to
issue directions, inter alia, in the interest of investors, or orderly
devel opnent of securities market. Regul ation 44 of the 1997 Regul ati ons
reads thus :

"44. Directions by the Board. The Board nay, in the
interests of the securities market, without prejudice to its
right to initiate action including crimnal prosecution
under section 24 of the Act give such directions as it

deens fit including

(a) directing the person concerned not to further deal in
securities; . .
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(b) prohibiting the person concerned from di sposi ng of
any of the securities acquired in violation of these
Regul ati ons;

(c) directing the person concerned to sell the shares
acquired in violation of the provisions of these
Regul ati ons;

(d) taking action agai nst the person concerned".

In terns of the said regulation, there was no express power to issue
any direction as regard grant of interest.

Regul ation 44 of 1997 Regul ations was substituted in the year 2002
with effect from9.9.2002, the relevant portion of which reads thus :
"44. Directions by the Board. Wthout prejudice to
its right to initiate action under Chapter VIA
and section 24 of the Act, the Board nmay, in
the interest of securities market or- for protection
of interest of investors, issue such directions as it
deens fit including: -

(i) directing the person concerned, who has
failed to make a public offer or

del ayed the naking of a public offer in
ternms of these Regulations, to pay tothe
shar ehol ders, whose shares have been
accepted in the public offer made after the
del ay, the consideration amount along with
interest at the rate not |ess-than the
applicable rate of interest payable by banks
on fixed deposits."

As the inpugned order of the Tribunal had been passed on 21.2.2003,
it is not disputed that Regul ation 44 as amended in 2002 shall be attracted in
the instant case.

" Shar ehol der’ has neither been defined in the Act nor in the
Regul ati ons; whereas 'shares’ has been defined to nmean shares in the share
capital of a conpany carrying voting rights and includes _any security which
woul d entitle the holder to receive shares with voting rights but shall not
i ncl ude preference shares..

In terns of sub-section (2) of Section 2 of the said Act, the words and
expressions used and not defined in the Act but defined in the Securities
Contracts (Regul ation) Act, 1956 (42 of 1956) or the Depositors Act, 1996
(22 of 1996) shall have the neani ngs respectively assigned to themin that
Act .

Clause (2) of Regulation 2 provides that all other expressions unless
defined therein shall have the sane neani ng as have been assigned to them
under the Act or the Securities Contracts (Regul ation) Act, 1956 , or the
Conpani es Act, 1956, or any statutory nodification or re-enactnent thereto,
as the case may be. As 'sharehol der’ has not been defined, with a viewto
bring a 'shareholder’ within the provisions of the said Regul ati ons, we have
no option but to refer to the rel evant provisions of the Conpanies Act, 1956.
Section 41 of the Compani es Act defines 'menber’, sub-sections (1) and (2)
wher eof are as under : -

"41. (1) The subscribers of the menorandum of a

conpany shall be deened to have agreed to becone

nmenbers of the conmpany, and on its registration, shall be
entered as nmenbers in its regi ster of nenbers.

IBC Laws | www.ibclaw.in




http://JUDI'S. NIC. I N supreve EaserCiratigna(2017) ibclaw.in 1296 SGage 7 of 21

(2) Every other person who agrees in witing to becone a
nmenber of a conpany and whose nane is entered inits
regi ster of nenbers, shall be a nenber of the conpany."

Rate of interest

Section 11 of the Act provides that it shall be the duty of the Board to
protect the interest of investors in securities. Regulation 44 of 1997,
however, enpowered the Board to issue directions only in the interest of the
securities market. The expression "in the interest of the investors" did not
occur therein. Regulation 44 of 2002 Regul ations, thus, confers a w der

power upon the Board. The said power is wthout prejudice to its right to
initiate action under Chapter VIA and Section 24 of the Act which deals
with offences . Regulation 44 of 2002 Regul ati ons, furthernore, enpowers

the Board to issue directions both in the interest of the securities narket as
wel | as for protection of interest of investors. Such directions may be issued
inits discretion. 1t, however, in its discretion nay or may not issue such
directions. Regulation 44 (i) of Regulations, therefore, confers a power

upon the Board to issue directions also in the interest of the investors which
woul d i nclude -a direction to pay interest.

A direction in terms of Regulation 44 which was in the interest of
securities market indisputably would have caused civil or evil consequences
on the defaulters. / Cause (i) of Regul ation 44, however, does not provide for
any penal consequence. It provides for only a civil consequence. By reason
of the said provision, the power of the Board to issue directions is sought to
be restricted to pay the anpbunt consideration together with interest at the
rate not |less than the interest payable by banks on fixed deposits. Both the
Board and the Tribunal have proceeded on the basis that the interest is to be
paid with a viewto reconpense the sharehol ders and not by way of penalty
or damages. Such a direction, therefore, was for the purpose of protecting
the interest of investors and not "in'the interest of the securities nmarket".
The transactions in the market are not thereby affected one way or the other
The Board, as noticed hereinbefore, has a discretion in the matter and, thus,
it may or may not issue such a direction. The shareholders do not have any
say in the matter. As a necessary concomtant, they have no |egal right.

The Board further having a discretionaryjurisdiction nmust exercise
the sane strictly in accordance with law and judiciously. Such discretion
nmust be a sound exercise in law. The discretionary jurisdiction, it is well-
known, although nmay be of w de anplitude as the expression "as it deens
fit" has been used but in view of the fact that civil consequence woul d
ensue by reason thereof, the same nust be exercised fairly and bona fide.
The discretion so exercised is subject to appeal as also judicial review, and,
thus, nust also answer the test of reasonabl eness.

In Kruger and Others vs. Commonweal th of  Australia, reported in
1997 (146) Australian Law Reports, page 126, it is stated

"Moreover, when a discretionary power is statutorily
conferred on a repository, the power nust be exercised
reasonably, for the legislature is taken to intend that the
di scretion be so exerci sed. Reasonabl eness can be

determ ned only by reference to the comunity

standards at the time of the exercise of the discretion

and that nust be taken to be the legislative

i ntention\005."

The discretionary jurisdiction has to be exercised keeping in viewthe
purpose for which it is conferred, the object sought to be achieved and the
reasons for granting such wi de discretion. [(See Narendra Singh Vs.

Chhotey Singh and Another, (1983) 4 SCC 131]
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A discretionary jurisdiction, furthernore, nust be exercised within the
four-corners of the statute. [See Dr. Akshai bar Lal and Qthers Vs. The
Vi ce- Chancel | or, Banaras H ndu University and Qthers, (1961) 3 SCR 386
and al so para 9-022 of De Smith, Wolf and Jowel|l’'s Judicial Review of
Admi ni strative Action, 5th Edition, page 445]

Interest can be awarded in terns of an agreement or statutory
provisions. It can also be awarded by reason of usage or trade having the
force of law or on equitable considerations. |Interest cannot be awarded by
way of dammges except in cases where noney due is wongfully withheld
and there are equitable grounds therefor, for which a witten demand is
mandat ory.

I n absence of any agreement or statutory provision or a nerchantile
usage, interest payable can be only at the market rate. Such interest is
payabl e upon establishment of totality of circunstances justifying exercise
of such equitable jurisdiction..[See Minicipal Corporation of Del hi vs.
Sushila Devi (Snt.) and Others \ 026 (1999) 4 SCC 317 \026 Para 16].

I'n ~“Executive Engi neer, Dhenkanal, Mnor Irrigation Division, Oissa
and Gt hers vs. N C. Budharaj (Deceased) by Lrs. And Others [(2001) 2 SCC
7211, Raju, J. speaking for the majority held that a person deprived of the
use of noney to which-he islegitimately entitled has a right to be
conpensated for the deprivation by whatever nane it may be called, nanely,

i nterest, conpensation or danmages.

In Black’s Law Dictionary, the word "conpensati on’ has been defined
as under
"money given to compensate loss or injury".

In a given case where the liability arises during pendency of a
litigation, doctrine of restitution can be invoked. . In South Eastern
Coalfields Ltd. vs. State of MP. and Qthers [(2003) 8 SCC 648], it was
observed

"\005In law, the term"restitution" is used in three senses
(i) return or restoration of sonme specific thing to its
rightful owner or status; (ii) conpensation for benefits
derived froma wong done to another; and (iii)
conpensation or reparation for the loss caused to anot her
(See Black’s Law Dictionary, 7th Edn., p. 1315). The

Law of Contracts by John D. Cal amari & Joseph M

Perillo has been quoted by Black to say that "restitution"
is an anbiguous term sonetines referring to the

di sgor gi ng of somethi ng which has been taken and at

times referring to conpensation for injury done:

"Often, the result under either meaning of the term
woul d be the sane\ 005. Unj ust inpoveri shnent as well as
unjust enrichnent is a ground for restitution. |If the
defendant is guilty of a non-tortious m srepresentation
the nmeasure of recovery is not rigid but, as in other cases
of restitution, such factors as relative fault, the agreed-
upon risks, and the fairness of alternative risk allocations
not agreed upon and not attributable to the fault of either
party need to be wei ghed."

VWhen a bench-mark is fixed by a statute, the question as to whether a
di scretion has been judicially or properly exercised or not will have to be
determned in the context of the facts of the particular case. [See Irrigation
Departnment vs. G C. Roy, (1992) 1 SCC 508]. Wen a bench-mark is fixed
or the court grants interest at the agreed rate, it nmay not be necessary to give
reasons but where interest is granted at a higher or |lessor rate, sone reasons
are required to be assigned.
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By reason of Regul ation 44, as substituted in 2002, the discretionary
jurisdiction of the Board is curtailed. It in terms of Regulations 1997 could
award interest by way of damages but by reason of Regul ation 2002, its

power is limted to grant interest to conpensate the shareholders for the |oss
suffered by themarising out of the delay in making the public offer. The
courts of law can take judicial notice of both inflation as also fall in bank
rate of interest. The bank rate of interest both for commercial purpose and
ot her purposes had been the subject-matter of statutory provisions as also the
j udge- made | aws. Even in cases of victins of notor vehicles accidents, the
courts have upon taking note of the fall in the rate of interest held that 9%
interest to be reasonable. [See Kaushnuma Begum (supra), and H. S.

Ahammed Hussain (supra) and Patricia Jean Mahajan (supra)]

The statutory changes brought about nust be noticed by the court

keeping in view the fact that the nature of jurisdiction by the Board has been
changed. The mischief rule also in this case should be applied. Furthernore
whi | e construi ng such provisions, the courts nmust take into consideration

the provisions of the |aw as had been interpreted by courts prior thereto.

By way of an exanple we may notice that the proviso appended to
sub-sections (1) and (2) of Section 34 of Code of G vil Procedure provides
for the grant of rate at which noneys are |lent or advanced by nationalized
banks in relation to commercial transactions.

In DDA vs. Ms Surgical Cooperative Industrial Estate Ltd. and

QO hers [(1993) Supp.4 SCC 20] whereupon M. Rawal has pl aced reliance
15% interest was directed to be paid only in favour of those menbers who
had al ready been allotted plots and nade some paynents, on a suggestion
made by the court, as would appear fromthe follow ng :

"\ 005At the rate of 15%interest the anpbunt woul d be
considerably | ess yet we suggested to the learned counse
for these menbers to ascertain fromtheir clients if they
woul d be willing to purchase the plots at 50% of the price
realised in the | ast auction. They conveyed their
willingness to pay that price i.e. 50%of Rs. 10, 756 per
square nmetre. M. Arun Jaitley, the |earned counsel for
the Del hi Devel opnent Authority submitted that

al though he had no instructions fromhis clients in the
matter his clients would abide by any just, reasonable and
fair order that this Court would make in the facts and

ci rcunst ances of the case\005."

The said decision, therefore, has no application to the fact of the
present matter.

We al so do not agree with the contention that the paynment of interest
for delay in nmaking the public offer is a commercial transaction

Wil e deternmining the cases of commercial transaction also, fall in

rate of interest has been taken note of by this Court in Ctibank N.A etc. vs.
Standard Chartered Bank and Gthers etc. [(2004) 1 SCC 12, Para 62] and

Ctibank N. A vs. Standard Chartered Bank etc [(2004) 6 SCC 1, para 54].

It is at this stage relevant to note that the rate of interest at the rate of
15% as directed by the Board has been affirned by the Tribunal stating

"\ 005Even on applying the said test, it does not appear to
me that the 15% interest directed to be paid to the
shar ehol ders as conpensation for the delay involved in
nmaki ng the paynent in the Appellants’ case is unjust. In
this context it is to be noted that the paynent was to be
made, in case the offer had been made according to the
provi sions of the Takeover Regul ations, by 22.3.1998
IBC Laws | www.ibclaw.in
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and the anobunt to be so paid remains unpaid till date.
Therefore, in ny viewthe interest rate applicable should
be that rate which was prevailing on 22.3.1998 and not

the one prevailing on the date of the inpugned order
According to the information furnished by the Appellants
the rate of interest payable on deposits for a period of 3
years and above by nationalized banks was around 12%

at that point of time. |In this context one should not fail to
note that the interest is directed to be paid to the
sharehol ders to conpensate the loss. Had the sharehol der
recei ved the noney on due date, in the normal course

what return he woul d have received by effectively

i nvesting that noney has to be taken into consideration

The anmount was due on 22.3.1998. The then existing

rate of 12% if calculated on quarterly rest basis, at the
end of 2002 works out to nore than 15% and therefore,

even if the interest is worked out in relation to the rate of
i nterest payable on deposit by nationalized banks, the
rate of interest payable by the Appellants fixed at 15%
p.a. by the Respondent in the instant case cannot be

consi dered unjust, and the sane is al'so not contrary to the
view held by the Hon’ bl e Supreme Court in Kaushnuma

Beguni s case or against the provisions of regulation
44(i)\005."

The observation of the Tribunal was on a wong prem se as the rate of
interest in a case of fixed deposit in a nationalized bank was not to be
cal cul ated on quarterly rest basi's.” Furthernore, the bank rate of interest
which was prevailing in 1998 had al so fallen down.

The rate of interest at the relevant tinme as was payabl e by Syndicate
Bank, a nationalized bank, is as under

"FI XED DEPOSI'T | NTEREST RATES
FOR THREE YEARS AND ABOVE
FROM SYNDI CATE BANK

Sl . No.
From
To
Per cent age
1
02.07. 1996
30. 04. 1997
13%
2.
01. 05. 1997
31. 08. 1997
12%
3.
01. 09. 1997
31. 10. 1997
11%
4.
01.11.1997
21.12.1997
10%
5.
22.12.1997
14.01. 1998
11%
6.
15. 01. 1998
21.01. 1998
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7.

09.
11.
8.

12.
14.
9.

15.
04.
10.

05.
30.

11.
01.
22.

12.
23.
11.

13.
12.
09.

14.
10.
31.

15.
01.
15.

16.
16.
31.

17.
01.
11.

18.
12.
14.

19.
15.
09.

20.
10.
14.

21.
15.
15.

22.
16.
20.

11. 5%

02. 1998
10. 1998
12%

10. 1998
03. 1999
11. 5%

03. 1999
04. 1999
11. 25%

04. 1999
04. 1999
11%

05. 1999
08. 1999
10. 5%

08. 1999
11. 1999
10. 25%

11.1999
04. 2000
9. 75%

04. 2000
08. 2000
9%

09. 2000
10. 2000
9. 5%

10. 2000
12. 2000
10%

01. 2001
02. 2001
9. 75%

02. 2001
03. 2001
10%

03. 2001
07. 2001
9. 5%

07. 2001
09. 2001
9.25%

09. 2001
12. 2001
8. 75%

12. 2001
01. 2002
8. 50%
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23.

21.01. 2002

07.04. 2002
8.25%

24.

08. 04. 2002

06. 08. 2002
7.75%

25.

07.08. 2002

27.10. 2002
7.50%

Wiile awarding interest, it is required to bear in mnd that interest
woul d be payabl e on the maxi mum price of the share which was Rs. 318/-
and not on Rs.220/- which was not the prevailing price in 1998, as a result
wher eof not only a-sharehol der woul d be getting a higher price but would
al so be getting interest thereupon

So far as the contention regarding the applicability of dynamics of the
market or-its being a volatile one is concerned, the sane, in our opinion, has
nothing to do with rate of interest inasmuch both the Board and the Tribuna
proceeded on the basis that the sharehol ders are to be conpensated by way
of interest for del ayed paynment. |In that view of the matter, the rel evance of
rate of interest payable for the period it is payable and the persons who are
entitled to be conpensated were required to be determ ned. Rate of interest
shoul d be a reasonabl e one as the sane becane payable for the delay in
maki ng the paynent, subject of courseto the statutory provision contained
in the Regul ations. - As noticed hereinbefore, the discretion of the Board vis-
‘-vis the Tribunal had been curtailed. There is a change even in relation to
the nature of discretion of the Board. The Board and the Tribunal , thus,
failed to apply the correct principles of lawin determning the rate of interest
payabl e in this case.

To whominterest is payable:

It is not in dispute that ‘the acquirer contravened Regul ation 12 while
acquiring the control of the target conpany. Regul ati on 14(3) provides that a
public announcenent referred to in Regulation 12-is required to be made by
t he nmerchant banker not |ater than four working days after any such change
or changes are decided to be nmade as would result in the acquisition of
control over the target company by the acquirer. C ause 4 of Regulation 15
provides that the offer under these Regul ati ons shall be deened to have been
nmade on the date on which the public announcenment appeared in any of the
newspapers referred to in clause (1). The announcenent of offer-in terns of
Regul ation 16(xi) is to contain that date by which individual letters of offer
woul d be posted to each of the sharehol ders. " Regul ation 20 provides for the
m ni mum of fer price. In terms of clause (1) of Regulation |21, the public
offer is required to be nade by the acquirer to the sharehol ders of the target
conpany to acquire fromthem an aggregate mni num 20% of the voting
capital of the conpany.

The Board arrived at an inference that the acquirer had acquired the
control of the target conpany as the special vehicle conpany on 19.5.2000.
The liability of the acquirer to pay interest should be judged in the

af orement i oned cont ext.

Shar ehol der

To become a sharehol der, a person has to fulfill two conditions,
nanely, he must agree in witing to become a menber of a conpany and
whose nane should be entered in its register of menbers. The nenbers
hol di ng equity share capital of conpany and whose nanes are entered as
beneficial owner in the records of the depository shall be deened to be the
nmenbers of the concerned conpany.
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In Pal mer’s Conpany Law, 23rd Edn. at page 154, para 12-07, it is
stated :

"12-07 Subscribers as menbers \ 026 The subscribers of the
menor andum are deened to have agreed to becone

menbers of the conpany, and on its registration shall be
entered as nmenbers in its register of nenbers (1948 Act,
s. 26(1))."

It is further stated
"49.04. OQther nenbers \026 In the case of menbers other

than the subscribers to the nmenorandumtwo essentia
conditions have to be satisfied to constitute a person a

nmenber :
(1) an agreenment to becone a nenber; and
(2) entry on the register.

These two conditions are cunulative: unless they are
both satisfied, the person. in question has not acquired the
status of menber.

Thus, an agreenent to becone a nenber alone does not
create the status of nmenbership; it is a condition
precedent to the acquisition of such status that the
shar ehol der’ s name shoul d be entered on the register.
Conversely, the company is not entitled to place a
person’s name on the register wthout his having agreed
to becone a nenber; a person inproperly registered

wi t hout his assent is not bound thereby and nay have his
nane renmoved fromthe register.”

In Ms Howah Trading Co., Ltd. vs. The Conm ssi oner of |ncone
Tax, Calcutta [(1959) Supp.(2) SCR 448], the law i's stated thus :
"The question that falls for consideration is
whet her the meaning given to the expression
"sharehol der" used in section 18(5) of the Act by
these cases is correct. No valid reason exists why
"sharehol der" as used in section 18(5) should nean
a person other than the one denoted by the sane
expression in the Indian Conpanies Act, 1913. In
In re Wl a Wnaad | ndian Gold M ning Conpany
Chitty, J., observed
"I use now nyself the termwhich is comopn in
the courts, 'a shareholder’, that means the hol der of
the shares. It is the commpn termused, and only
nmeans the person who hol ds the shares by having
his name on the register.""
[ See al so Bal kri shan Gupta and Qthers vs. Swadeshi Polytex Ltd. and
Anot her [(1985) 2 SCC 167]]

The rights of a sharehol der are purely contractual and would be such
which are granted to himby Conpany’s Menorandum or Articles of
Associ ation together with the statutory rights conferred on himby the
Conpani es Act .

A sharehol der having regard to the direction issued by the Tribuna
nust be one who was a sharehol der on the triggering date. Purpose and
object of creating a legal fictionis well-known. Once a fiction is created
upon imagining a certain state of affairs, the inmaginati on cannot be
permtted to be boggl ed when it cones to the inevitable corollaries thereof.
IBC Laws | www.ibclaw.in
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[ See Di pak Chandra Ruhidas vs. Chandan Kumar Sarkar [(2003) 7 SCC
66]], |ITWSignode India Ltd. Vs. CCE, [(2004) 3 SCC 48], and Ashok
Leyland Ltd. Vs. State of Tami| Nadu, (2004) 3 SCC 1].

Directions by the Board are required to be issued for the purpose of
protecting the interest of the investors which would inply that such
protection be extended to the persons who are entitled thereto and not any
ot her sharehol der who woul d get the sane by windfall. The sharehol ders
contenpl at ed under clause (i) of Regulation 44 nust be those sharehol ders
whose shares have been accepted upon public announcenent of offer and
who have suffered | oss owing to bl ockage of ampbunt by not being able to
sell the shares held by them The object of the said provisionis to protect the
i nterest of such shareholders who had suffered a | oss for delay in making the
publ i c announcenent and, thus, nay have to be conpensated. The very fact
that the bench-mark as regard the rate of interest has been fixed is also a
pointer to the fact that the interest is to be paid to such investors who had
suffered sone | oss.

Wi | e conpensating a person, the court should see that he is not
unjustly ‘enriched. Interest is directed to be paid on the default of the
acquirer occasioning | oss suffered by an investor of his nmoney. The
guestion of paying interest by way of conpensation to persons who had not
suffered any |l oss, thus, would not arise.

Interest was, therefore, payable only to such persons who were
sharehol ders of target conpany as on the triggering date.

Deposits made by the Appellants in thi's Court \026 Effect

It is not in dispute that the appellants pursuant to an order of this
Court dated 28th April, 2003 have deposited a sumof Rs.111.50 crores
whi ch has been cal culated on the following basis :

1
Total paid-up capital of Col our-Chem Ltd.
(By number of shares)

11, 650, 000

2.

No. of shares to be acquired through open
of fer

2, 330, 000

3

Esti mat ed nunber of shares avail able for offer
having eligibility for interest as per SAT O der
(as of 25.4.2003)

3,724, 224

4.

Rati o of acceptance as per Regul ation 21(6)
40%

5.

No. of shares likely to be acquired as per
Regul ation 21(6) fromthe lot eligible for

I nt er est

1, 489, 690

6.

Bal ance to be acquired fromthe | ot of shares
not eligible for interest

840, 310

7.

Total price consideration @Rs.318/- per share
740, 940, 000

8

Total interest payable in respect of shares at S
No.5 above \ 026 As per the Open Ofer - @15%
p.a. for the period 22.3.1998 to 21.6.2003
IBC Laws | www.ibclaw.in




http://JUDI'S. NIC. I N supreve EaserCiratigna(2017) ibclaw.in 1296 $gge 15 of 21

(1918 days) Rs. 250. 65/ share)
Rs. 373, 390, 799

TOTAL AMOUNT TO BE DEPOCSI TED AS
PER SUPREME COURT ORDER OF 28TH
APRI L, 2003

Rs. 1, 114, 330, 799

ROUNDED OFF TO :

Rs.111.50 crores

The estimated nunmber of-shares avail able as per order of the Tribunal
as on 25.4.2003 woul d be about 60% of the total sharehol ders, who would
be benefitted.

We_have herei nbefore noticed that the offer price of Rs. 318/- per
equity share woul d be payabl e as on 24.2.1998 al though the narket price
thereof at the relevant tinme was only Rs.220/-.

We nmay notice the difference on nonetary ternms on the anount

payabl e to the investors on public announcenent of offer, as woul d appear
fromthe follow ng chart

TOTAL PAI D- UP CAPI TAL

OF COLOUR- CHEM LTD. 1,16, 50,000 EQUITY SHARES
FACE VALUE : RUPEES 10/ - EACH
OPEN OFFER PRI CE © RUPEES 318/ - PER SHARE

NO. OF SHARES TO BE
ACQUI RED I N THE OPEN
OFFER : 20% OF THE PAI'D- UP
CAPI- TAL \ 026 23.30 LAKHS SHARES

TOTAL CONSI DERATION : RUPEES 7409.40 LAKHS

Interest Rate per
Annum
Period 24.2.1998
to 20.6.2003
Interest per Share (Rs.)
A
B
C
15%
5916. 35
253.92
14%
5521. 93
237.00
13%
5127.51
220. 07
12%
4733.08
203. 14
11%
4338. 66
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186. 21
10%
3944. 24
169. 28
9%
3549. 81
152. 35
8%
3155. 39
135. 42

The di fference of ‘ambunt cal cul ated on the basis of interest at the rate
of 10% and 15% woul d be about Rs.85 per equity share. |f sharehol ders are
to be conpensated owing'to the act of delay on the part of the acquirer in
maki ng the public announcenent, in a case of this nature, an attenpt shoul d
be made to strike a delicate balance. The bank rate of interest payable by the
nationali zed banks ona fixed deposit for the period from 1998 to 2003 was
around 9% This fact has been accepted by the Tribunal. It has al so been
accepted by the Tribunal that the decisions of this Court relating to rate of
i nterest payabl'e by nationalized banks on fixed deposits and on the
conpensation ampunt fixed under the Mdtor Vehicles Act would be 9% p. a.
The Tribunal has applied the said test but, as discussed hereinbefore,
conmitted two apparent errors, nanely, it .did not think fit to calculate the
nean of the rate of interest payable by the banks and; it thought that
quarterly rests is payable on the deposits nmade by an investor in a bank
Quarterly rests are only payable in comrercial transacti ons when a bank
grants | oans.

VWhen any criteria is fixed by a statute or by a policy, an attenpt
shoul d be nmade by the authority nmaking the del egated | egislation to foll ow
the policy formulation broadly and substantially and in conformty thereof.
[ See Secretary, Mnistry of Chemicals & Fertilizers, Covernment of India
vs. Cipla Ltd. and Others \026 (2003) 7 SCC 1 - Para 4. 1]

The rate of interest fixed by the Board and the Tribunal, thus, in our
opi ni on, was not correct.

Ef fect of Board being an expert body:

The nodern sociol ogi cal condition as al'so the needs of the tine have
necessitated grow h of adm nistrative law and admini strative tribunal
Executive functions of the State calls for exercise of discretion.. The
executive also, thus, perforns quasi judicial and quasi |egislative functions
and, in this view of the nmatter, the administrative adjudi cation has becone
an indi spensabl e part of the nodern state activity.

Admi ni strative Tribunals may be called a specialized court of |aw,
al though it does not fulfil the criteria of a llaw court as is ordinarily
understood i nasnmuch as it cannot |ike an ordinary court of law entertain suits
on various matters, including the matter relating to the vires of | egislation
However, such a Tribunal |ike ordinary |law courts are bound by the rul es of
evi dence and procedure as |aid down under the law and are required to
determ ne the lis brought before it strictly in accordance with the |aw

O Hood Phillips in his "Constitutional and Adm nistrative Law
Eight Edition, at page 686 under the Chapter "Tribunals" has stated as
follows : -

"These are independent statutory tribunals whose
function is judicial. The tribunals are so varied in
conposition, nethod of appoi ntnent, functions
and procedure, and in their relation to Mnisters on
the one hand and the ordinary courts on the other
that a satisfactory formal classification is
i mpossi ble."
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Reasons for creating special tribunals, according to the | earned author
are:
(i) Expert know edge
(ii) Cheapness
(iii) Speed
(iv) Flexibility
(v) Informality

At para 30-021 at page 692 of the said treatise, it is stated
"Appeals fromtribunals

A party to proceedi ngs before nost statutory
tribunals, who is dissatisfied with the tribunal’s
decision on a point of law, nay either appeal to the
Hi gh Court or require the tribunal to state a case
for the opinion of the High Court. Appeal lies by

| eave of the Hgh Court or of the Court of Appea

to the Court of Appeal, and thence to the House of
Lords (section 11)."

In "Environnental Enforcenent: The Need for a Specialist Court’ by

Robert Carnwat h published in (1992) Journal of Planning and Environnent
Law at page 799, the requirenents of having an environment court in place
of the ordinary courts were highlighted. The author had submitted a report
known as "Enforcing Planning Control" and on referring thereto, it was

noti ced:

"Most of the report’s substantive recomendations
for reformof the planning enforcenent system

wer e adopted by the Governnent and-i ncorporated

in the Planning and Conpensation Act 1991

There was no formal response to the suggestions

for a unified court system This was hardly
surprising, since reformof the court systemis not
within the remt of the Departnent of the

Envi ronnent .

Last year, however, the idea was given a new

i npetus from an unexpected quarter. Sir Harry

Wool f gave his Garner lecture to UK E L. A on

the theme "Are the Judiciary Environmentally

Myopi c?" He comrented on the probl ens of

i ncreasing specialization in environnental |aw

and on the difficulty of the Courts, in their present
form noving beyond their traditional role of

det ached "Wednesbury" review. He went on to

di scuss the benefits of:

"\ 005having a Tribunal with a genera
responsibility for overseeing and enforcing
the safeguards provided for the protection of
the environment\ 005The tribunal could be
granted a wider discretion to determine its
procedure so that it was able to bring to bear
its specialist experience of environnmenta
issues in the nost effective way."

A key feature of this Tribunal would be flexibility.
Possi bl e i nnovati ons woul d be the invol venent of
expertise from other professions (architects,
surveyors, etc.); "nmultidisciplined adjudicating
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panel s"; broad discretion over rights of

appear ance; power to instruct independent counse

on behal f of the Tribunal or nmenbers of the

public; resources for direct investigation by the
Tribunal itself; and incorporation into the Tribuna
of the existing inspectorate to deal with "cases of a
| esser dinmension."

The Board is indisputably an expert body. But when it exercises its
quasi judicial functions; its decisions are subject to appeal. The Appellate
Tribunal is also an expert Tribunal. Only such persons who have the
requisite qualifications are to be appointed as nenbers thereof as would
appear from Sub-section 2 of Section 15M of the said Act which reads
t hus: -

"15. M Qualification for appointnent as Presiding O ficer
or Menber of the Securities Appellate Tribunal. \026

(2) A person shall not be qualified for appointnent as
Menber of a Securities Appellate Tribunal unless he is a
person of -ability, integrity and standi ng who has shown
capacity in dealing with problens relating to securities
mar ket and has qualification and experience of corporate

| aw, securities |aws, finance, econom cs or accountancy:

Provi ded that a nmenber of the Board or any person

hol di ng a post at seni or managenent |evel equivalent to
Executive Director in the Board shall not be appointed as
Presiding O ficer or Menber of a Securities Appellate

Tri bunal during his service or tenure as such with the
Board or within two years fromthe date on which he
ceases to hold office as such in the Board."

The conflict of jurisdiction between an expert tribunal vis-‘-vis the

courts in the context of the doctrine of separation of powers poses a problem
even in other countries. [For a detailed discussion see the Article ’'Powers of
the Takeovers Panel and their Effect upon ASIC and the Court’ by Barbara
Mescher \026 [ 2002 (76) Australian Law Journal, p.119].

In Australia, the takeover Panel has al'so a function of identifying and
notifying the third parties who are affected by a decision: Takeover pane
created under the Corporate Law Econom ¢ Reform Programe Act, 1999
as anended by the Corporation Act, 2001, is al so an expert panel

Thr oughout the world, specialized adjudicators are perform ng
nunerous roles. There are diverse specialized tribunals in America as also
in the Commonweal th countries. In certain States, statutes have been
enact ed aut horizing appeals to the Adm nistrative Division which
jurisdiction used to be exercised by the H gh Court alone. The appeals range
fromquestions of law to sel ected questions of fact, to full rehearing of al
i ssues. [See Stephen Legonsky’'s ’'Specialized Justice].

Had the intention of the Parlianent been to limt the jurisdiction of the
Tribunal, it could say so explicitly as it has been done - in ternms of Section
15Z of the Act whereby the jurisdiction of this Court to hear the appeal is
limted to the question of |aw

The jurisdiction of the appellate authority under the Act is not in any

way fettered by the statute and, thus, it exercises all the jurisdiction as that
of the Board. It can exercise its discretionary jurisdiction in the sane manner
as the Board.

The SEBI Act confers a wide jurisdiction upon the Board. |Its duties
and functions thereunder, run counter to the doctrine of separation of
powers. Integration of power by vesting |legislative, executive and judicia
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powers in the same body, in future, may raise a several public | aw concerns
as the principle of control of one body over the other was the central thene
underlying the doctrine of separation of powers.

Qur Constitution although does not incorporate the doctrine of
separation of powers inits full rigour but it does make horizontal division of
powers between the Legislature, Executive and Judiciary. [See Rai Sahib
Ram Jawaya Kapur and Qthers Vs. The State of Punjab, AIR 1955 SC 549].

The Board exercises its |egislative power by naking regul ati ons,

executive power by administering the regulations franmed by it and taking
action against any entity violating these regul ations and judicial power by
adj udi cating disputes in the inplenentation thereof. The only check upon
exerci se of such wide ranging power is that it nust conply with the
Constitution and the Act. |In that view of the matter, where an expert

Tri bunal has been constituted, the scrutiny at its end nust be held to be of
wi de inport. The Tribunal, another expert body, must, thus, be allowed to
exercise its own jurisdiction conferred on it by the statute w thout any
[imtation.

In Cellular Operators Association of India and Others vs. Union of
India and Gthers [(2003) 3 SCC 186], this Court observed

"TDSAT was required to exercise its jurisdiction in termns
of Section 14A of the Act. TDSAT itself is an expert

body and its jurisdiction is wide having regard to sub-
section (7) of Section 14A thereof. Its jurisdiction
extends to examining the legality, propriety or

correctness of a direction/order or decision of the
authority in ternms of sub-section (2) of Section 14 as al so
the dispute nade in an application under sub-section (1)
thereof. The approach of the | earned TDSAT, being on

the premise that its jurisdiction is limted or akin to the
power of judicial reviewis, therefore, wholly
unsust ai nabl e. The extent of jurisdiction of a court or a
Tri bunal depends upon the rel evant statute. TDSAT is a
creature of a statute. |Its jurisdiction is also conferred by
a statute. The purpose of creation of TDSAT has

expressly been stated by the Parlianent in the Amendi ng

Act of 2000. TDSAT, thus, failed to take into

consi deration the anplitude of its jurisdiction and thus
msdirected itself in |aw

The court noticed the cel ebrated book on "Judicial Review of
Admi nistrative Law' by HWR Wade and C. F. Forsyth and held

"The rule as regard deference to expert bodi es applies
only in respect of a reviewing court and not to an expert
tribunal. 1t may not be the function of a court exercising
power of judicial reviewto act as a super-nodel as has
been stated in Admi nistrative Law by Bernard Schwart z,

3rd edition in para 10.1 at page 625; but the same would
not be a case where an expert tribunal has been
constituted only with a view to deternine the correctness
of an order passed by anot her expert body. The renedy
under Section 14 of the Act is not a supervisory one.
TDSAT' s jurisdiction is not akin to a court issuing a wit

of certiorari. The tribunal although is not a court, it has
all the trappings of a Court. Its functions are judicial
In "Jurisdiction and Illegality’ by Amon

Rubi nstein a judicial power in contrast to the review ng
power is stated thus:
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"A judicial power, on the other hand, denotes a
process in which ascertainable |egal rules are
appl i ed and which, therefore, is subject to an
objectively correct solution. But that, as will be
seen, does not mean that the repository of such a
power i s under an enforceable duty to arrive at that
solution. The legal rules applied are capabl e of
various interpretations and the repository of power,
using his own reasoning faculties, may deviate
fromthat solution which the | aw regards as the

obj ectively correct one."

The regul atory bodi es exercise wide jurisdiction
They lay down the law. They may prosecute. They nay
punish. Intrinsically, they act like an internal audit.
They may fix the price, they may fix the area of
operation and so on and so forth. \While doing so, they
may, as in the present case, interfere with the existing
rights of 'the licensees".

In West Bengal El ectricity Regulatory Conmi ssion vs. CESC Ltd.
[(2002) 8 SCC 715], a Bench of this Court, (in which one of us Santosh
Hegde, J. was a nenber), observed

"\ 005From s. 4 of the 1998 Act, we notice that the Centra
El ectricity Regul atory Commi ssion which has a judicia
menber as al so a nunber of other menbers having

varied qualifications, is better equipped to appreciate the
techni cal and factual questions involved in the appeals
arising fromthe orders of the Conmm ssion. Wthout
nmeani ng any di srespect to the judges of the H gh Court,

we think neither the Hi gh Court nor the Suprene Court
would in reality be appropriate appellate foruns in
dealing with this type of factual and technical matters.
Therefore, we recommend that the appellate power

agai nst an order of the state comm ssion under the 1998
Act shoul d be conferred either onthe Central Electricity
Regul atory Conmi ssion or on a simlar body. W notice
that under the Tel ecom Regul atory Authority of India

Act 1997 in chapter IV, a similar provision is made for

an appeal to a special appellate tribunal and thereafter a
further appeal to the Supreme Court on questions of |aw
only. W think a simlar appellate provisions may be
considered to make the relief of appeal nore effective."

The provisions of the 1992 Act and the Regul ations franed thereunder
squarely apply to the observations nade by this Court in Wst Benga
El ectricity Regul ati on Commi ssion (supra).

We may furthernmore notice that in Part Xl of the Electricity Act,
2003, an expert appellate tribunal for electricity in the light of the
observations made by this Court has been constituted.

Di vi dend: Effect of

In view of our findings aforenenti oned, we are of the opinion that
whil e cal culating the anmount of interest, the anount of dividend paid to the
shar ehol ders shoul d be excl uded. The shar ehol ders who by reason of
default on the part of acquirer have been deprived of interest payable on the
di fference of the offer price and market price would be entitled to interest as
direction to pay interest being not penal in nature, they cannot nmake doubl e
gains. The Tribunal, in our opinion, has conmmitted an error in holding that
the dividend being a participatory benefit available to a sharehol der and
being distinct frominterest, the sane should not be taken into consideration
The regul ation fixes a benchmark as regard rate of interest. |f any anount
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has been received by the sharehol ders by keeping the shares till a public
of fer was nade, the anmpbunts so received by himby way of dividend should
be set off. W woul d reiterate that the sharehol ders did not have any right

to get interest and in effect and substance they were only to be conmpensated
for the loss of interest and nothing nore. On the same analogy, if they had
recei ved some gains by holding the shares fairly for a long period of five
years, the anount of dividend cannot be pernmitted to be retained by them
The anmount of dividend should, thus, be adjusted towards the interest
payable to them

Concl usi on:

We, therefore, direct, having regard to the peculiar facts and

circunst ances of the case, that the interest of justice would be sub-served, if
the rate of interest isdirected to be paid at 10% per annum from March 1998
till 2003.

The interest at the rate of 10%per annumis directed in stead and

pl ace of normal 9% having regard to the fact that the Appellants thensel ves
in their Menmorandum of Appeal fil ed before the Tribunal had contended that
the Board shoul'd have granted interest at the rate of 10% per annum i nstead
of 15%

If any dividend was paid during the said period, the same shall be
adjusted with the amount of interest.

The appel | ants had deposited a total “anpbunt -of 111.50 crores which

sunms have been invested. The interest accruing thereupon shall enure to the
benefit of those sharehol ders who were entitled to the paynment of interest for
the period during which the saidanount renmained invested in ternms of the
order of this Court..

We uphold that part of the decision of the Tribunal whereby it was
hel d that those persons who were the shareholders till 24.2.1998 and
continued to be sharehol ders on the closure day of public offer alone would
be entitled to interest.

The case of the Adm nistrator of the Specified Undertaking of the

Unit Trust of India, however, stands on a different footing.  The facts of the
matter, as noticed hereinbefore, clearly go to show that in‘effect and
substance, the Appellants are the successors of the U T.l. They being the
statutory beneficiary, are entitled to interest irrespective of the fact that it
cane into being after 1998.

For the reasons aforenentioned, C vil Appeal Nos.3183 of 2003, filed
by the Acquirer and D3952 of 2004 filed by the Adm nistrator of the
Speci fied Undertaking of the Unit Trust of India, are allowed; whereas Civi
Appeal No. 3701 of 2003 filed by SEBI and Civil Appeal No. 3872 of 2003
filed by Ureshkumar G Mehta are dism ssed. No costs.
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